ICANN BOARD PAPER NO. 2024.07.29.1a

TITLE: Competition, Consumer Trust and Consumer
Choice Review (CCT) Review Pending
Recommendations

PROPOSED ACTION: For Board Consideration and Approval

EXECUTIVE SUMMARY:

This proposed action is in furtherance of resolution 2019.03.01.04 to place 34
recommendations issued by the Competition, Consumer Trust and Consumer Choice
review (CCT) in “pending” status'. The Board is being asked to take action on the four

remaining CCT pending recommendations.

ICANN org commissioned a study to address the Board’s request of 1 March 2019 to
“identify what types of data would be relevant in examining the potential impacts on
competition and, whether that data is available, and how it could be collected in order
to benefit the work of future CCT Review Teams™?.

According to the report findings, domain name price, including the types of pricing as
requested by the CCT recommendations, is just one element that may signal
competition in the domain name market. The study noted the potential limitations of
studying pricing and suggested non-pricing related data elements that could be used to

assess competition and inform the work of the next CCT Review Team?.

At its meeting on 18 July 2024, the OEC recommended the Board reject CCT

Recommendations 2, 3, 4, and 5, and direct ICANN org to continue to evaluate and

! The Board placed recommendations into the “pending” category to seek clarity or further information
to enable the Board to decide whether to approve or reject a given recommendation. In the detailed
rationale for each recommendation, the Board set out the specific reasons for its decision to place the
recommendation into the pending category.

2 Board action on CCT Final Recommendations: https://www.icann.org/en/system/files/files/resolutions-
final-cct-recs-scorecard-01mar19-en.pdf

3 In November 2020, the Board approved Recommendation 3.2 of the third Accountability and

Transparency Review Team (ATRT3) that states “There should be one additional and clearly scoped
CCT Review.”




supplement existing metrics with additional data elements such as those identified
within the study that would be indicative of competition and consumer welfare, as

available and feasible.

ORGANIZATIONAL EFFECTIVENESS COMMITTEE (OEC)
RECOMMENDATION:

The Board Organizational Effectiveness Committee (OEC) recommends the Board to
take action on four CCT pending recommendations, more specifically to reject CCT
Recommendations 2, 3, 4, and 5, as documented in the accompanying Board
Action/Rationale on & ICANN org Assessment of Competition, Consumer Trust,

Consumer Choice Review (CCT) Pending Recommendations 2, 3, 4, 5.

The OEC further recommends the Board to direct ICANN org to continue to evaluate
and supplement existing metrics with additional data elements such as those identified
within the study that would be indicative of competition and consumer welfare, as

available and feasible.

PROPOSED RESOLUTION:

Whereas, on 1 March 2019, the Board took action on each of the 35 recommendations

issued within the Competition, Consumer Trust, and Consumer Choice (CCT) Review

Team Final Report dated 8 September 2018, as specified within the Scorecard titled
“Final CCT Recommendations: Board Action (1 March 2019)”, resolved to place 17

CCT recommendations into pending status (in whole or in part), and committed to take
further action on these recommendations subsequent to the completion of intermediate

steps.

Whereas, on 22 October 2020, the Board resolved to take action on 11 CCT pending

recommendations, as specified within the scorecard titled "Competition, Consumer

Trust, Consumer Choice Review Team (CCT-RT) Pending Recommendations: Board

Action on 11 Recommendations".

Whereas, on 10 September 2023, the Board took action on two CCT pending

recommendations as specified within the " Board Action/Rationale on & ICANN org




Assessment of Competition, Consumer Trust, Consumer Choice Review (CCT)

Pending Recommendations 14 and 15, and Second Security, Stability and Resiliency of
DNS Review (SSR2) Recommendations 9.2, 9.3, 12.1,12.2,12.3,12.4,13.1, 13.2 and
14.2.

Whereas, on 23 May 2024, the Board Organizational Effectiveness Committee (OEC)
considered the study ICANN org commissioned to address the Board’s 1 March 2019
request on CCT Recommendations 2, 3, 4, and 5 to “identify what types of data would
be relevant in examining the potential impacts on competition and, whether that data is
available, and how it could be collected [...]”, and the resulting ICANN org assessment.
The study identified that domain name price, including the types of pricing as requested
by the CCT recommendations, is just one element that may signal competition in the
domain name market. The study noted the potential limitations of studying pricing and
suggested non-pricing related data elements that could be used to assess competition

and inform the work of the next CCT Review Team.

Whereas, on 18 July 2024, the OEC made a recommendation to the ICANN Board to

reject CCT Recommendations 2, 3, 4, and 5.

Resolved (2023.07.29.xx), the Board rejects CCT Recommendations 2, 3, 4, and 5, as
documented in the Board Action/Rationale on & ICANN org Assessment of
Competition, Consumer Trust, Consumer Choice Review (CCT) Pending
Recommendations 2, 3, 4, 5. The Board directs ICANN org to continue to evaluate and
supplement existing metrics with additional data elements such as those identified
within the study that would be indicative of competition and consumer welfare, as

available and feasible.

Why is the Board addressing the issue?
The Competition, Consumer Trust and Consumer Choice (CCT) is one of the four

Specific Reviews anchored in Article 4, Section 4.6 of the ICANN Bylaws. Specific
Reviews are conducted by community-led review teams, which assess ICANN's
performance in fulfilling its commitments. Reviews contribute to ensuring that ICANN
serves the public interest, are critical to maintaining an effective multistakeholder

model, and help ICANN achieve its mission, as detailed in Article 1 of the Bylaws.



The CCT Review is the first iteration of this effort. It was initiated under the
Affirmation of Commitments (AoC), and calls for an assessment of the extent to which
the expansion of gTLDs has promoted competition, consumer trust and consumer
choice. It also serves to assess the effectiveness of the application and evaluation
process during the 2012 round of the New gTLD Program.

What is the proposal being considered?

This proposed action is in furtherance of resolution 2019.03.01.04 to place 17 CCT

recommendations in “pending” status.

CCT Recommendations 2, 3, 4, and 5 respectively call for ICANN org to collect data
on wholesale pricing for legacy gTLDs, transactional pricing for the gTLD

marketplace, retail pricing for the domain marketplace, and secondary market data.

The Board recalls the Registries Stakeholder Group (RySG)’s comment on the CCT
Final Report that expressed some concerns, notably that “price information is generally
business sensitive”, and there is a lack of clarity on who will have access to such data
once collected, who will “arbitrate access to the data, and to what extent” ICANN
commissioned a report to identify what types of information are probative to assess the
competition within the DNS market. The report demonstrates that domain name price,
including the different types of pricing data as requested by the CCT, is just one of the
elements that may signal competition in the domain name market. While lower prices
could be one measure of benefit, offering innovation or a better product (not necessarily
at a lower price) is another key element of measuring possible consumer benefit and
competitive impact. The report discusses that some innovations within the New Generic
Top-Level Domains (gTLD) introduced after the 2012 New gTLD round, provide
enhanced safeguards to consumers, such as those associated with special use Top Level
Domains (TLDs) such as .bank, providing heightened registration requirements within
those TLDs. The Board notes that contracts with gTLD Registry Operators and
accredited Registrars do not provide ICANN with the ability to collect the requested
pricing data. Further, ICANN does not have access to pricing data related to ccTLDs,

either through ccTLD managers or the registrars through which most of them are



offering registrations. ICANN also does not have access to secondary market data on
sales of domain names, which are not governed by ICANN agreements, either.
Moreover, the Board notes that the Registries Stakeholder Group, RySG, stated that
"not only should ICANN not involve itself with pricing studies, using parties' contracts
with ICANN as a mechanism to force its production is terribly inappropriate”. The
Board is mindful that even if ICANN were to have access to such pricing data, the risks
of collection and maintenance of such data within ICANN raise questions about the
propriety of ICANN becoming a clearinghouse for pricing-related data, and the
potential for ICANN to be used as a source for competitors to access sensitive pricing
data on their competitors. The Board acknowledges that the CCT Review Team
suggests that ICANN could outsource the compilation and storage of pricing related
data to a third party, however that still creates a clearinghouse of pricing data under

ICANN’s control and does not mitigate the Board’s concerns.
As a result, the Board rejects CCT Recommendations 2, 3, 4, and 5.

The Board acknowledges that the report provides substantial information on the types
of non-pricing data elements that might support an evaluation of competition in the
DNS market. The report states that, in forming the list of non-pricing data elements, the
author “[has] not determined whether ICANN is able to access the items on the list. To
the extent that a given item is not available to ICANN, obviously no analysis based on
that item could be conducted.” The Board notes that the ICANN organization has
already started an evaluation of the data points identified to assess if the data is
available to ICANN, could be made available through contracts, or might be available
through third-party data sources. Through this, ICANN has the opportunity to collect
and maintain data that could meet the CCT Review Team’s goal “to have access to data

for use in evaluating competition within future reviews,” beyond pricing.

Which stakeholders or others were consulted?
The Board received community feedback as part of the public comment proceeding on
the CCT Final Report.

ICANN commissioned a third party, an economist, to address the ICANN Board’s 1

March 2019 request to “identify what types of data would be relevant in examining the



potential impacts on competition and, whether that data is available, and how it could

be collected [...]” to inform the Board’s decision.

What significant materials did the Board review?
The Board considered various significant materials and documents. In addition to the

study, the Board consulted the review team’s final report, and the Staff Report of Public

Comment Proceeding on Competition, Consumer Trust, and Consumer Choice Review

Team (CCT) Final Report & Recommendations.

Are there positive or negative community impacts?
Taking action on the four CCT pending recommendations contributes to further
addressing the outcome of the Specific Review, and enhancing ICANN’s

accountability.

Are there fiscal impacts or ramifications on ICANN (strategic plan, operating

plan, budget); the community; and/or the public?

None.

Are there any security, stability or resiliency issues relating to the DNS?

None.

Is this decision in the public interest and within ICANN’s mission?
This action is in the public interest as it is a fulfillment of ICANN Bylaws, as
articulated in Section 4.6. It is also within ICANN's mission and mandate. ICANN

reviews are an important and essential part of how ICANN upholds its commitments.

Is this either a defined policy process within ICANN’s Supporting Organizations
or ICANN’s Organizational Administrative Function decision requiring public
comment or not requiring public comment?

None required.



Signature Block:

Submitted by: Xavier Calvez
Position: Senior Vice President, Planning & Chief Financial Officer
Date Noted: 18 July 2024

Email: xavier.calvez@icann.org



Board Action/Rationale on & ICANN org Assessment of Competition,
Consumer Trust, Consumer Choice Review (CCT) Pending
Recommendations 2, 3, 4, 5

29 July 2024

CCT Recommendation 2: Collect wholesale pricing for legacy gTLDs.
CCT priority: Low
CCT directed to: ICANN organization.

CCT Rationale: The lack of data from legacy gTLDs and transactional data will continue to
hinder future CCT Review Teams’ efforts to analyze competition between registries in the
domain marketplace. In particular, the review team was unable to determine whether
wholesale prices charged by legacy gTLDs had declined as a result of increased competition
due to the introduction of new gTLDs.

CCT Details: ICANN could work with an appropriate contractor and registry operators to
acquire wholesale price information from both legacy and new gTLD registries on a regular
basis, including at least a sample of transactional data. Transactional data is essential to
allow analysis of the cost of similar strings across TLDs, and to understand the role of
promotional pricing by registries. Due to the sensitive nature of this data, ICANN should
provide strong assurances that the data would be treated on a confidential basis, including
collecting the data under a nondisclosure agreement. In the event that ICANN is unable to
establish a voluntary framework for sharing this information, this may require amendment to
the Base Registry Agreement for legacy gTLDs.

CCT Success measures: The ability for a third-party economic study to establish a
meaningful understanding of (1) wholesale pricing in legacy gTLDs; (2) the role of
promotional pricing in the marketplace; and (3) the value of individual second-level labels
across various TLDs.

CCT Recommendation 3: Collect transactional pricing for the gTLD marketplace.
CCT priority: Medium
CCT directed to: ICANN organization.

CCT Rationale: The lack of transactional data will continue to hinder future CCT Review
Teams’ efforts to analyze competition between registries in the domain marketplace.
Although ICANN was able to obtain base wholesale prices from registries, individual domain
transactions are often sold at either a significant discount as part of promotional campaigns,
or at a significantly higher price than the baseline price for certain premium domains. For
some TLDs, the review team believes that a large fraction (even a substantial majority) of
domains were sold at discounted prices. Therefore, any pricing analysis based solely on the
base wholesale price is unlikely to correctly capture the competitive dynamics in the
marketplace.

CCT Details: ICANN or an outside contractor should attempt to acquire at least some
samples of wholesale price information from registries on a regular basis and provide
necessary assurances that the data would be treated on a confidential basis. The data could




then be used for analytic purposes by the ICANN organization and by others that execute
non- disclosure agreements.

CCT Success measures: The availability of relevant data for use by the ICANN
organization, contractors, and the ICANN community for its work in evaluating competition in
the DNS marketplace.

CCT Recommendation 4: Collect retail pricing for the domain marketplace.

CCT priority: Low

CCT directed to: ICANN organization.

CCT Rationale: The lack of retail data will continue to hinder future CCT Review Teams’
efforts to analyze competition between registries and TLDs in the domain marketplace. One

of the anticipated benefits of increased competition from the introduction of new gTLDs
would be lower prices for registrants of domain names. Prices charged by registrars to

registrants are the best indicator of this potential consumer benefit. In addition, retail prices
offered to the public will generally be accessible through registrars’ public websites and will
not require additional disclosures to ICANN by contracted parties. (Note that some registrars,
such as those providing corporate/brand protection services, do not publish their prices and
therefore would not be represented in a survey of publicly available prices.)

CCT Details: ICANN does not currently make use of retail price data that can be obtained
directly from public sources such as and .We
recommend that ICANN develop the capability to analyze these data on an ongoing basis.
Alternatively, an amendment to the Registrar Accreditation Agreement would ensure the
availability of this data with all due diligence to protect competitive information.

CCT Recommendation 5: Collect secondary market data.
CCT priority: High
CCT directed to: ICANN organization

CCT Rationale: The presence of price caps in certain TLDs hinders efforts to
comprehensively analyze competitive effects. The true market price may very well be above
the caps. Accordingly, the secondary market is the best place to see price movement.

CCT Details: ICANN should engage with the secondary market community to better
understand pricing trends. Ideally, ICANN would be able to be able to obtain long-term
transactional data that would allow it to evaluate whether the price of similar domain names
was increase or decreasing over time, and whether there was any relationship to the
introduction of new gTLDs. Given that it may be difficult to obtain such data, aggregated data
that show per-TLD trends or overall trends in market pricing that take into consideration the
introduction of new gTLDs would still be an improvement over the current limited data on
pricing dynamics in legacy gTLDs.

CCT Success measures: The availability of relevant data for use by the ICANN
organization, contractors, and the ICANN community for its work in evaluating competition in
the DNS space.

Assessment:



On 1 March 2019, the ICANN Board addressed CCT Recommendations 2-5 collectively, due
to questions raised about the value of the data and directed ICANN organization (ICANN
org), through engagement of a third party, to conduct an analysis to identify what types of
data would be relevant in examining the potential impacts on competition and, whether that
data is available, and how it could be collected [...], noting that it would inform its decision on
next steps and whether this recommendation can be adopted to move into costing
discussion phase of implementation.

In its action on the CCT Final Report, the Board noted that during the public comment period
on the CCT final report, the Registries Stakeholder Group (RySG) expressed the following
concerns: 1) “price information is generally business sensitive”; 2) it is not clear who will
have access to such data once collected, who will “arbitrate access to the data, and to what
extent”; 3) "not only should ICANN not involve itself with pricing studies, using parties'
contracts with ICANN as a mechanism to force its production is terribly inappropriate".

The 1 March 2019 Board rationale stated that: Requiring ICANN to collect pricing related
data has previously been flagged for the CCT-RT as an issue that raises questions. First, it
is not clear that ICANN's contracts with registries and registrars allow ICANN to compel
pricing related data. Second, the challenges in collecting the types of pricing data requested
have been flagged by contracted parties. Third, the suggestion that pricing is a proxy for
competition is not well supported and raises a concern that ICANN will be asked to take a
role in pricing of domain name registrations, which is beyond ICANN's remit and is more akin
to a regulatory role. Fourth, placing ICANN into the role of collecting and maintaining this
data itself raises competition and antitrust concerns, as it could facilitate access to or sharing
of sensitivity pricing information among competitors. Taken together, along with the limited
competition-related value inherent in this information, the collection of pricing data raises
significant legal and organizational concerns that impose significant risk on ICANN with very
little probatory value. For all these reasons, the Board questions whether the data that is
requested will provide insight into the increase in competition of the marketplace, and
therefore puts these recommendations in a pending status. That being said, the Board notes
the CCT-RT's concerns with respect to insufficiency of data and recognizes the need for
additional data points for subsequent CCT review teams. The Board therefore directs ICANN
org to engage an expert to decide what data should be collected in order to provide
meaningful information about competition in the DNS market to aid future CCT review teams
in their work.

As directed, ICANN commissioned a study to identify what types of information are probative
to assess the competition within the DNS market. The study explains that evaluation of
competition within a market entails assessing whether consumer welfare and other
efficiencies have increased. Price, including the different types of pricing data as requested
by the CCT, does not demonstrate these benefits. While lower prices could be one measure
of benefit, offering innovation or a better product (while not necessary at a lower price) is
another key element of measuring consumer benefit and competitive impact.

The study discusses that some innovations within the New Generic Top-Level Domains
(gTLD) introduced after the 2012 New gTLD round, provide enhanced safeguards to
consumers, such as those associated with special use Top Level Domains (TLDs) such as
.bank, providing heightened registration requirements within those TLDs. Innovations such
as Internationalized Domain Names (IDNs) at the top and second level, whether in gTLDs or
country code Top-Level Domains (ccTLDs), allow consumers within localized geographies
the benefits of using TLDs in their own script.

The study goes on to discuss that price itself is a useful element of measuring consumer
welfare only where innovation is not present. But where there is differentiation between the
offerings, such as two TLDs offering different features and use cases to consumers



evaluating the pricing as between the two as the way to measure consumer welfare and the
impact on competition may lead to incorrect conclusions.

The study evaluates what other factors in addition to price could be measures of consumer
benefit in the DNS market, including measurements of quantity of registrations, data on
switching between TLDs, data on profitability of registry operators, and documentation of
TLD innovation. Notably, the study does not take into account whether ICANN already has
access to the data, or, if not, how ICANN might obtain access to the data.

As expressed within the Board’s rationale in its original action on the CCT Final Report,
there still exists significant risk and concern with ICANN collecting the pricing data as called
for within Recommendations 2, 3, 4, and 5. Contracts with gTLD Registry Operators and
accredited Registrars do not provide ICANN with the ability to collect the requested pricing
data. Further, ICANN does not have access to pricing data related to ccTLDs, either through
ccTLD managers or the registrars through which they might choose to offer registrations.
ICANN also does not have access to secondary market data on sales of domain names,
which are not governed by ICANN agreements. Even if ICANN were to have access to such
pricing data, the risks of collection and maintenance of such data within ICANN raise
guestions about the propriety of ICANN becoming a clearinghouse for pricing-related data,
and the potential for ICANN to be used as a source for competitors to access sensitive
pricing data on their competitors. The Board acknowledges that the CCT Review Team
suggests that ICANN could outsource the compilation and storage of pricing related data to
a third party, however that still creates a clearinghouse of pricing data under ICANN’s control
and does not mitigate the Board’s concerns.

Though these concerns remain, the study provides substantial information on the types of
non-pricing data elements that might support an evaluation of competition in the DNS
market. The Board notes that the ICANN organization has already started an evaluation of
the data points identified, in order to assess if the data is available to ICANN, could be made
available through contracts, or may be available through third-party data sources. Through
this, ICANN has the opportunity to collect and maintain data that could meet the CCT
Review Team’s goal “to have access to data for use in evaluating competition within future
reviews,” beyond pricing.

The Board rejects CCT Recommendations 2, 3, 4, 5 and directs ICANN org to continue to
evaluate and supplement existing metrics with additional data elements such as those
identified within the study that would be indicative of competition and consumer welfare, as
available and feasible.



Draft: 8 July 2024

ICANN BOARD PAPER NO. 2024.07.29.1b

TITLE: Implementation and gTLD Application Process
Management Resources for New gTLD Program
Next Round

PROPOSED ACTION: For Board Consideration and Approval

EXECUTIVE SUMMARY::

The introduction of new Generic Top-Level Domains (gTLD), including domain names
in a variety of scripts and languages, through the New gTLD Program aims to
encourage innovation, competition, and consumer choice. Two external roles are
needed for the New gTLD Program Next Round for: (i) a program implementation
manager to develop and manage the governance structure at a program level; and (ii)
for agTLD Application Process (GAP) project manager to help deliver the scope of the
project and achieve project objectives. In order to manage the size, scope, and
complexities of the Next Round, external expertise is needed for these two roles as

ICANN does not have on staff the necessary resources or expertise.

Following consultations with several agencies through a targeted RFP process, ICANN
org already contracted for the needed resources and expertise with ProKo Agency Inc
(ProKo). ICANN org is seeking approval for the extension of the existing agreement to
allow for the uninterrupted availability and support of these critical resources at least

throughout the opening of the gTLD application window in April 2026.

Because the anticipated contract value of the extension is greater than US$500,000,
under ICANN’s Contracting and Disbursement Policy, Board approval is required

before entering into and making disbursements in furtherance of the contract extension.

ICANN ORGANIZATION AND BOARD FINANCE COMMITTEE (BFC)
RECOMMENDATION (Subject to BFC Approval):

Both ICANN org and the BFC recommend that the ICANN Board authorize the Interim
President and CEO, or her designee(s), to take all steps necessary to extend the contract

with the selected vendor through April 2026 (the anticipated opening of the Next



Round application phase), and make disbursements in furtherance of that extension, in

Confidential
an amount not to exceed .
Negotiation

| f i
PROPOSED RESOLUTION:
Whereas, ICANN org has identified a critical need for qualified vendors with
specialized expertise and capabilities to manage the size, scope, and complexities of the
New gTLD Program Next Round as they relate to development and management of the
governance structure at a program level and to help deliver the scope of the project and

achieve project objectives.

Whereas, the resources provided by the selected vendor have already demonstrated

their value and expertise as part of the initial engagement that org entered into.

Whereas, ICANN org and the BFC have recommended that the ICANN Board
authorize the Interim President and CEO, or her designee(s), to take all steps necessary
to extend the contract with the selected vendor through April 2026 (the anticipated
opening of the Next Round application phase), and make disbursements in furtherance

of that extension, in an amount not to exceed Confidential Negotiation Information

Resolved (2024.07.29 xx), the Board authorizes the Interim President and CEO, or her
designee(s), to take all steps necessary to extend the contract with the selected vendor
through April 2026 (the anticipated opening of the Next Round application phase), and

make disbursements in furtherance of that extension, in an amount not to exceed
Confidential Negotiation
Information

Resolved (2024.07.29 xx), specific items within this resolution shall remain
confidential for negotiation purposes pursuant to Article 3, section 3.5(b) of the ICANN
Bylaws until the President and CEO determines that the confidential information may

be released.

PROPOSED RATIONALE:

In order to facilitate the New gTLD Program Next Round governance structure outlined
above, ICANN org has a need for external resources to be dedicated full-time to how
the work gets done, including maintenance of project schedules, budget and human

resource tracking, reporting, decision logs, and other areas of implementation



management.

Following review and conversations with various firms through a targeted RFP process,
the designated provider was selected. The provider was engaged under an initial
contract, which was then extended. Based on a positive outcome of the work performed
thus far, and to ensure a natural continuation of work carried out, an extension is
recommended through April 2026 (the anticipated opening of the Next Round
application phase).

The program implementation manager was engaged by ICANN org in October 2023
and has been supporting the Program with the overall management and oversight of the
New gTLD Program. To date, the externally sourced implementation manager has
established effective planning and controls for the program and provided the structure
needed to drive a successful program.

The ¢gTLD Application Process (GAP) senior project manager was contracted in June
2024 and has been working with the ICANN GAP project lead. the project team and
numerous external vendors, providing the structure, tools, and processes to enable the
project team to successfully deliver the scope of the project and achieve project
objectives. The GAP project is the largest project within the New gTLD Program Next
Round, responsible for the design, development and implementation of the gTLD
application process and system. ICANN is anticipating an extension of the GAP Project

Manager contract through the opening of the Next Round planned for April 2026.

The total value of a contract extension with the selected vendor will be in an amount
Confidential Negotiation Information

not exceed
This action is within ICANN's Mission and is in the public interest as it is important to
ensure that, in carrying out its Mission, ICANN utilizes available funding in the most

effective and efficient manner so as to be in the best interests of ICANN and the global

Internet community.

This decision will have a fiscal impact, but the impact has already been accounted for in

the FY25 New gTLD Program budget and will be for the future budgets as well.



Further, this decision should not have a negative impact on the security, stability or

resiliency of the domain name system, and likely will have a positive impact.

This is an Organizational Administrative Function that does not require public

comment.

Submitted By: Marika Konings, VP, New gTLD Program Lead; Theresa
Swinehart, SVP, Global Domains and Strategy

Date Noted: 8 July 2024

Email: marika konings@icann.org; theresa.swinehart@icann.org




Draft: 8 July 2024

ICANN BOARD PAPER NO. 2024-07-29-1c

TITLE: Vendor Strategist and Vendor Sourcing for the
New gTLD Program: Next Round

PROPOSED ACTION: For Board Consideration and Approval

EXECUTIVE SUMMARY::

Through the introduction of new Generic Top-Level Domains (gTLDs), including
domain names in a variety of scripts and languages, the New gTLD Program aims to

encourage innovation, competition, and consumer choice.

The gTLD Application Process (GAP) Project is the largest project within the New
gTLD Program Next Round, responsible for the design, development and
implementation of the GAP system. In order to manage this project, external expertise
is required to ensure cost efficiencies and risk mitigation. Two external roles are

needed, a Vendor Strategist and a Vendor Sourcing Consultant.

ICANN has already contracted with Levata Human Performance, LLC (Levata),
following a targeted RFP, to provide a vendor strategist and a vendor sourcing
consultant for a three-month period. These two resources will help lead the
development of the vendor strategy and the requests for proposal requirements design
for the evaluation of Next Round applications. These two resources are needed for an
additional 12 months, and the estimated costs for these resources is an amount not to
excee dConfidential Negotiation Information

Because the anticipated contract value of the extension is greater than US$500,000,
under ICANN’s Contracting and Disbursement Policy, Board approval is required

before entering into and making disbursements in furtherance of the contract extension.

ICANN ORGANIZATION AND BOARD FINANCE COMMITTEE (BFC)
RECOMMENDATION (Subject to BFC Approval):

Both ICANN org and the BFC recommends that the ICANN Board authorize the

Interim President and CEO, or her designee(s), to enter into an agreement with Levata



for a vendor strategist and a vendor sourcing consultant for an additional 12 months, in

Confidential Negotiation Information
an amount not to exceed

PROPOSED RESOLUTION:

Whereas, to help ensure cost efficiencies and risk mitigation, ICANN org has identified
a critical need for qualified vendors with specialized expertise and capabilities to
manage the development of the vendor strategy and the RFP requirements design for

the evaluation of Next Round applications.

Whereas, ICANN org and the BFC recommends that the ICANN Board authorize the
Interim President and CEO, or her designee(s), to enter into an agreement with the

selected vendor for an additional 12-month term, in an amount not to exceed
Confidential Negotiation Information

Resolved (2024.07.29 xx), the Board authorizes the Interim President and CEO, or her

designee(s), to contract for, and make disbursement in furtherance of, a 12-month

extension of an existing contract with the selected vendor to provide a vendor strategist

. " . Confidential Negotiation Information
and a vendor sourcing consultant, in an amount not to exceed
Resolved (2024.07.29 xx), specific items within this resolution shall remain
confidential for negotiation purposes pursuant to Article 3, section 3.5(b) of the ICANN
Bylaws until the President and CEO determines that the confidential information may

be released.
PROPOSED RATIONALE:

In order to support the New gTLD Program Next Round, ICANN org has a need for a
vendor strategist and a vendor sourcing consultant to help define the Next Round
vendor risk management and sourcing strategy in line with the New gTLD Program’s
objectives and needs. This includes the mitigation model for conflict of interest and
subjectivities of certain deliverables, segregation of duty requirements, determination of
overall number of vendors required to execute the Program with cost effectiveness in
mind, and risk mitigation for the unknown volume and duration of work assigned to

each vendor.



Following review and conversations with various firms, through a targeted RFP
process, the designated provider was selected. The provider has been engaged under a
3-month initial contract. Upon a positive outcome of the initial contract, an extension is
recommended in order to continue working with the existing vendor strategist and the
vendor sourcing consultant for the following reasons:

° Experience and quality of resources leading organizations through vendor

strategy and RFP development.

° Lower cost of resources compared with other vendors.

° Most experienced candidates, with the most applicable skillset, at the lowest
cost.

° Internal ICANN staff have limited experience in sourcing contracts of this size

with large and experienced firms.
° Expertise in how to set the strategy on utilization of vendors and techniques to

structure RFPs in a way to minimize cost and risk.

The vendor strategist will develop the vendor sourcing strategy and pricing model for
multiple vendors delivering the gTLD application process capabilities, manage the
development of vendor requirements and performance criteria to be included in the
Request for Proposals (RFPs), and support ICANN staff in the negotiation of vendor
contracts, and establishment of vendor governance and oversight, for the New gTLD

Program Next Round.

The vendor sourcing consultant will work closely with the vendor strategist, vendor
management team, procurement team, and various subject matter experts to ensure
timely and effective development of RFP materials, training and on-boarding of
vendors, and engagement with a number of vendors to carry on the application

processing of the New gTLD Program.

The total value of the 12-month contract extension with the selected vendor will be in

an amount not exceed CONfidential Negotiation Information

This action is within ICANN's Mission and is in the public interest as it is important to

ensure that, in carrying out its Mission, ICANN utilizes available funding in the most



effective and efficient manner so as to be in the best interests of ICANN and the global

Internet community.

This decision will have a fiscal impact, but the impact has already been accounted for in
the FY25 New gTLD Program budget and will be for the future budgets as well.
Further, this decision should not have a negative impact on the security, stability or

resiliency of the domain name system, and likely will have a positive impact.

This is an Organizational Administrative Function that does not require public

comment.

Submitted By: Marika Konings, VP, New gTLD Program Lead; Theresa
Swinehart, SVP, Global Domains and Strategy

Date Noted: 8 July 2024

Email: marika konings@icann.org; theresa.swinehart@icann.org




ICANN BOARD PAPER NO. 2024.07.29.2a
TITLE: Reserving .INTERNAL for Private-Use Applications

PROPOSED ACTION: For Board Consideration and Approval

EXECUTIVE SUMMARY::

Many enterprises and device vendors who create private networks use top-level domain names
that are not present in the DNS root zone for their own private purposes. Issues can arise for
users of these private networks, including when resolvers in the private networks accidentally
leak these domain names into the public DNS, or when users and their devices move between

their private networks and the Internet.

The SSAC publication SAC113 contains a single recommendation asking the ICANN Board to
identify and reserve a single string at the top-level of the DNS naming hierarchy for private use.
That reserved string must never be delegated. In addition, SAC113 outlines four criteria for

choosing the string.

The SSAC advice is being handled through the Board Action Request Register (ARR) process.
Phases one and two of the ARR have been completed. These two phases require the Board to
acknowledge receipt of the advice and to ensure that the Board and the SSAC have a mutual

understanding of any actionable items contained in the advice.

This paper is a continuation of ICANN Board resolutions 2022.09.22.08 and 2023.09.10.09.

Resolution 2022.09.22.08 instructed ICANN org to carry out a public comment proceeding on
the proposed process to implement SAC113. Resolution 2023.09.10.09 directed an assessment
be made in accordance with this process to identify a string for reservation, and conduct a public

comment proceeding on whether the proposed string met the criteria in SAC113.



IANA staff, supported by a cross-functional ICANN org team, identified .INTERNAL for
reservation, and conducted a public comment on the selection. The public comment proceeding
on the proposed string has concluded and based on its outcome this paper recommends the

permanent reservation of .INTERNAL.
BOARD TECHNICAL COMMITTEE’S (BTC) RECOMMENDATION:

The BTC recommends that the Board reserve the string .INTERNAL permanently from

delegation in the DNS root zone.

ADDITIONAL BACKGROUND:
Along with recommending that the Board identify and reserve in perpetuity a single string at the
top-level of the DNS, SAC113 Section 4.1 outlines four selection criteria for the chosen string:
1. Itisavalid DNS label
2. ltis not already delegated in the root zone
3. Itis not confusingly similar to another TLD in existence
4

It is relatively short, memorable, and meaningful

Following analysis of SAC113, the Board adopted resolution 2022.09.22.08 that proposed the

following four steps to implement SAC113 recommendation 1:

Conduct a Public Comment proceeding on the proposed approach in steps 2, 3, and 4
Instruct IANA to choose the string using the criteria described in SAC113

Conduct a Public Comment proceeding on the proposed string chosen by IANA in step 2

R

Pass a Board resolution to reserve the proposed string

ICANN org has completed step 1 of the proposed process and published a report on the public

comment proceeding on 28 February 2023.

In response to that report the SSAC provided additional input via a correspondence, SSAC2023-

05: SSAC Response to Public Comment Summary Report on Proposed Procedure for Selecting a

Private Use TLD. The SSAC commented that, “it is disappointing that [the staff assessment]




effectively dismisses the request to provide a more detailed selection process [and add a 3rd

public comment process to the procedure].”

ICANN org sent a response to SSAC2023-05 describing the procedure and noting that the Board
still had to make a decision on whether or not to proceed with instructing IANA to select a string

for reservation.

Following this exchange the Board approved resolution 2023.09.10.09 directing the Interim
President and CEO, or her designee(s), to assess SAC113 candidate strings using the assessment
criteria IANA had developed, then to conduct a second Public Comment proceeding to gather
feedback on whether the string proposed meets the criteria defined in SAC113 Section 4.1, and

finally to prepare a report on the public comment proceeding. This second Public Comment

proceeding was limited to soliciting feedback on whether or not .INTERNAL adhered to the
string selection criteria in SAC113 Section 4.1. Proposals for alternative strings, comments on
the process itself, or comments on the general efficacy of private-use TLDs were out of scope for

the second Public Comment proceeding.

Assessment of feedback received

During the second public comment period ICANN received a total of 32 public comments from
across the community. Thirteen of these were in support of the proposal. Of the remaining
nineteen comments, six believed a shorter string should be selected, one believed a more

meaningful string should be selected, and the remaining comments were not in scope.

Moving to string reservation

As outlined in Board resolution 2022.09.22.08, activation of step 2 was contingent on the
feedback received during the first Public Comment proceeding. Likewise, as outlined in Board
resolution 2023.09.10.09, reserving the proposed string .INTERNAL is contingent on the

feedback received during the second Public Comment Proceeding.



Staff have assessed that there were no responses received during the second Public Comment
proceeding that would cause them to view the proposed reservation of .INTERNAL as erroneous

or to require reassessment or a different conclusion.

Other Considerations

Reserving the chosen string through a Board resolution as a final step will formally complete
adoption of the SAC113 recommendation. A Board resolution resolving to never delegate
.INTERNAL into the root zone of the DNS will serve as conclusive documentation that prohibits
the selected string from being placed into the root zone unless and until the resolution is

overtaken by a later resolution.

Once it is known that this string will never be delegated into the DNS root zone, other fora may
wish to add this string to more specific lists of reserved names. This would be both a likely and

desirable outcome.

In 2016 the SSAC published SAC090: SSAC Advisory on the Stability of the Domain

Namespace. Recommendation 3 from SAC090 states:

Pursuant to its finding that lack of adequate coordination among the activities of different
groups contributes to domain namespace instability, the SSAC recommends that the
ICANN Board of Directors establish effective means of collaboration on these issues

with relevant groups outside of ICANN, including the IETF.

Completing the process outlined in resolution 2022.09.22.08 and reserving a string intended for

private-use contributes to fulfilling this recommendation.
PROPOSED RESOLUTION:

Whereas, on 18 September 2020 the SSAC published SAC113: SSAC Advisory on Private-Use

TLDs, recommending that the ICANN Board ensure a string is identified and reserved at the top

level of the DNS for private use, and that this particular string must never be delegated.



Whereas, the Board Technical Committee and ICANN org have evaluated the feasibility of the
SSAC’s advice in SAC113 and developed a proposed approach for implementing the advice.

Whereas, on 20 October 2020 Géran Marby, President and Chief Executive Officer of ICANN
org wrote Alissa Cooper, Chair, Internet Engineering Task Force and Mirja Kiihlewind, Chair,

Internet Architecture Board requesting further discussion on the recommendation of SAC113.

Whereas, on 12 November 2020 Alissa Cooper on behalf of the Internet Engineering Steering

Group and Mirja Kihlewind on behalf of the Internet Architecture Board responded.

Whereas, on 22 September 2022 the Board passed resolution 2022.09.22.08 directing ICANN

org to conduct a Public Comment proceeding on a proposed procedure to identify and reserve a

string for private use in accordance with the recommendation contained in SAC113.

Whereas, the Board has considered the letter received from the Internet Architecture Board, the

comments received during the public comment proceeding, the additional input the SSAC

provided in SAC2023-05, ICANN org’s response to SAC2023-05, and the implementation

recommendations from the Board Technical Committee and ICANN org relating to this advice.

Whereas, the Board resolved (2023.09.10.09) to direct the Interim President and CEO, or her
designee(s), to assess SAC113 candidate strings using the assessment criteria IANA has
developed. This work is expected to involve the IANA functions that ICANN operates. After
IANA has selected a string, the Board directs the Interim President and CEO, or her designee(s),
to conduct a Public Comment proceeding to gather feedback on whether the string proposed by
IANA meets the criteria defined in SAC113 Section 4.1. The Interim President and CEO, or her
designee(s) shall then prepare and submit a report on the public comments received during this

proceeding to assist the Board in determining whether to permanently reserve the string or not.

Whereas, the Board has considered the comments received during the second public comment

proceeding on the proposed string for reservation .INTERNAL.



Resolved (2024.07.29.xx), the Board reserves .INTERNAL from delegation in the DNS root
zone permanently to provide for its use in private-use applications. The Board recommends that
efforts be undertaken to raise awareness of its reservation for this purpose through the

organization’s technical outreach.

PROPOSED RATIONALE:

Why is the Board addressing the issue now?
In resolution 2022.09.22.08, the Board approved a four-step process to implement the

recommendation contained in SAC113.

The four proposed steps were:
1. Conduct a Public Comment proceeding on the proposed approach in steps 2, 3 and 4;
2. Instruct IANA to choose the string using the criteria described in SAC113;
3. Conduct a Public Comment proceeding on the proposed string chosen by IANA in step 2;
and

4. Pass a Board resolution to reserve the proposed string.

ICANN org completed the Public Comment of the first step and published a report on its
outcome. The Board then instructed ICANN org to choose a string using the criteria described in
SAC113. IANA chose the string .INTERNAL. ICANN org then completed a second Public

Comment on the chosen string and published a report on its outcome.

What is the proposal being considered?
The Board is considering whether to reserve .INTERNAL from insertion in the DNS root zone
permanently. Applicants of the next and subsequent gTLD application rounds will not be able to

apply for the .INTERNAL top-level domain.

Which stakeholders or others were consulted?
SAC113 discusses many of the efforts, both ongoing and abandoned, in the Internet Engineering

Task Force (IETF) to try and resolve this issue. Since the publication of SAC113 the ICANN



Board and the Internet Architecture Board (IAB) have exchanged correspondence about

SAC113, briefly summarized below.

In the first correspondence from the ICANN Board to the IETF/IAB Chairs, the Board asked for

clarification on what the definition of a ‘technical use’ was for domain names. Since the

Memorandum of Understanding (MoU) between ICANN and the IETF considers ‘assignments

of domain names for technical uses’ something the ICANN Board cannot delegate, assign, or

instruct IANA to reserve unilaterally.

In its response, the IAB/IETF states:
We understand SAC113 to be a proposal for the ICANN [B]oard to allocate an ICANN
Reserved Name, and we believe that it being reserved by ICANN would necessarily
require that the chosen string also be removed from consideration for any technical use
specified by the IETF. In keeping with our commitment to a single, global namespace
(RFC 2826), such a reservation would ensure that the IETF would not consider any
special-use name with the same string. Procedurally, if the ICANN board chooses to
reserve a string following the advice of SAC113, we would expect the string to be
reserved within the IANA-managed reserved domain registry rather than the special-use

domain names registry.

The IAB/IETF did not voice any objection to the ICANN Board permanently reserving a top-

level string.

During the first Public Comment Proceeding on the Proposed Procedure for Selecting a Top-
Level Domain String for Private Use, ICANN received comments from the following groups.
e Business Constituency (BC)
e Governmental Advisory Committee (GAC)
e Intellectual Property Constituency (IPC)
e Network Information Centre for United Kingdom of Great Britain and Northern Ireland
(UKGBNI)
e Registries Stakeholder Group (RySG)



e Security and Stability Advisory Committee (SSAC)

Two individuals also provided feedback in their individual capacities.

During the second Public Comment Proceeding ICANN received comments from the following
groups.

e At-Large Advisory Committee (ALAC)

e Amazon.com, Inc.

e Business Constituency (BC)

e Google

e | Love Domains - United States o' America (ILDUSA)

e The 10 Foundation (I10)

e Registries Stakeholder Group (RySG)

e Security and Stability Advisory Committee (SSAC)

24 individuals also provided feedback in their individual capacities.

What concerns or issues were raised by the community?

Community members have noted that, even if a top-level string is reserved for technical use,
there is no way to compel equipment vendors, protocol designers, and others to use it. It is also
not possible to determine the extent to which the chosen string will be used. It is therefore

conceivable that implementing SAC113 could ultimately have no material effect on the DNS.

It is also likely not possible to choose a single string that will enjoy universal agreement as being
the most appropriate string for this purpose. Different stakeholders and individuals may have
different ideas of what the best string is for this purpose, and it will not be possible to identify a
single string that will be acceptable to all stakeholders. This consequence is, however, distinct
from the ability to choose a string that adheres to the criteria set forth in SAC113.

ICANN org initiated the first public comment proceeding on the proposed process and published

a report on the public comment proceeding.




In response to the report of the first public comment proceeding the SSAC provided additional

input via a correspondence, SSAC2023-05: SSAC Response to Public Comment Summary

Report on Proposed Procedure for Selecting a Private Use TLD in which the SSAC commented:

The SSAC certainly acknowledges that much expertise exists within ICANN org to
implement policy decisions. However, implementation plans, e.g., the work products of
Implementation Review Teams, are routinely published for public comment before actual
implementation. Therefore, it is disappointing that [the summary] response effectively
dismisses the request to provide a more detailed selection process (implementation plan)

and make that available for Public Comment before that process is undertaken.

ICANN org sent a response to SSAC2023-05 describing the procedure and noting that the Board

still had to make a decision on whether or not to proceed with instructing IANA to select a string

for reservation.

The Board then proceeded with instructing ICANN org to proceed with choosing a string for
reservation with Board resolution 2023.09.10.09. IANA then proposed .INTERNAL and

initiated a second public comment proceeding. Two themes were identified in the comments

received that did not agree with the proposal.

The first was that .INTERNAL was too long. Six respondents to the Public Comment believed

the selected string to be too long.

Additionally, one respondent believed that the string was not meaningful enough. This
respondent viewed the analysis as insufficient to demonstrate the meaningfulness of the string,

and concluded the assessment may need to be performed again.

What significant materials did the Board review?

The Board has reviewed SAC113, an Options Paper developed by staff, correspondence between
ICANN and the IAB, the MoU between ICANN and the IETF, the Public Comment Summary
Report of the Proposed Procedure for Selecting a Top-Level Domain String for Private Use



Public Comment, SSAC2023-05, ICANN org’s response to SSAC2023-05, and the summary

report on the second Public Comment Proceeding.

What factors did the Board find to be significant?

The Board recognizes that the problem highlighted in SAC113 is a legitimate and significant one
that could, if not addressed, materially affect the DNS. Reserving .INTERNAL will not only
close out SAC113, but also resolve a longstanding issue. Network administrators unable to use a
name in the global DNS for their private, or internal, uses can now safely use .INTERNAL.

Are there positive or negative community impacts?
A positive impact from this Board resolution is to complete the process to provide a designated
namespace for the private use of vendors and other users of the DNS. A negative impact is that

there will be one fewer meaningful names available for delegation in the root zone.

Are there fiscal impacts or ramifications on ICANN (strategic plan, operating plan, budget);
the community; and/or the public?

No additional fiscal impact is anticipated as a result of reserving .INTERNAL for private use.

Are there any security, stability or resiliency issues relating to the DNS?

The SSAC has identified many security, stability, and resiliency issues associated with the
uncoordinated use of private-use names in SAC113. It is impossible to determine the extent to
which reserving a string for private use will alleviate these issues. However, it will not introduce
any new security, stability or resiliency issues. It will also not increase the severity of any known
and existing security, stability, or resiliency issues.

Is this decision in the public interest and within ICANN’s mission?

Reserving a string from delegation permanently is in the public interest for the reasons outlined
in this resolution and rationale. It is also within the scope of ICANN’s mission as described in
the Bylaws. Specifically, Section 1.1 (a) (i) which states: “[I[CANN] Coordinates the allocation

and assignment of names in the root zone of the Domain Name System [..]".

10



In its letter to the Board, the IAB/IETF agreed that this reservation was within the scope of
ICANN based on ICANN’s MoU with the IETF.

During the first public comment proceeding there were no comments received stating that this

reservation was not in the public interest or that it was not within ICANN’s mission.

Is this either a defined policy process within ICANN’s Supporting Organizations or ICANN’s

Organizational Administrative Function decision requiring public comment or not requiring
public comment?

Reserving a string from delegation permanently is neither a defined policy process with
ICANN’s supporting organizations nor an ICANN org administrative function. The Public
Comment proceedings outlined in the four-step implementation plan are not required by the

ICANN Bylaws, but are part of the proposed process for implementing SAC113. The purpose of

this specific Board action is to finalize this process by reserving .INTERNAL permanently,
thereby preventing applicants of the next and subsequent gTLD application rounds from

applying for it.

Signature Block:

Submitted by: Andrew McConachie,
Technology and Policy Director

Policy Development Support

Date Noted: DATE MONTH 2024

Email:

andrew.mcconachie@icann.org
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ICANN BOARD PAPER NO. 2024.07.29.2b

TITLE: GAC Advice: ICANNS8O Kigali Communiqué (June
2024)
PROPOSED ACTION: For Board Consideration and Approval

EXECUTIVE SUMMARY:

The Governmental Advisory Committee (GAC) delivered advice to the ICANN Board in
its ICANNSO Kigali Communiqué issued 17 June 2024. The advice concerns the

Applicant Support Program and Auctions: Mechanisms of Last Resort/Private Resolution
of Contention Sets in New gTLDs. The GAC also provided follow-up to previous advice
regarding Applicant Support Program and Urgent Requests for Disclosure of Registration
Data.

The ICANNBS8O Kigali Communiqué was the subject of an exchange between the Board
and the GAC on 15 July 2024. The purpose of the exchange was to ensure common

understanding of the GAC advice provided in the communiqué.

The Board is being asked to approve the GAC-Board Scorecard to address the GAC’s
advice in the ICANNS8O Kigali Communiqué. The draft Scorecard is attached to this
briefing paper. The draft Scorecard includes: the text of the GAC advice; the Board’s
understanding of the GAC advice following the 15 July 2024 dialogue with the GAC; the
GNSO Council’s review of the advice in the ICANN8O Kigali Communiqué as presented

ina 12 July 2024 letter to the Board (included for Board review only and will not be part

of the final scorecard); and the Board’s proposed response to the GAC advice.

ICANN ORG RECOMMENDATION:

The ICANN org recommends that the Board adopt the attached scorecard to address the
GAC’s advice in the June 2024 ICANNSO Kigali Communiqué.

PROPOSED RESOLUTION:



Whereas, the Governmental Advisory Committee (GAC) met during the ICANNS8O0
meeting in Kigali, Rwanda and issued advice to the ICANN Board in a communigué on
17 June 2024 (“ICANNSO Kigali Communiqué™).

Whereas, the ICANNB8O Kigali Communiqué was the subject of an exchange between the
Board and the GAC on 15 July 2024.

Whereas, in a 12 July 2024 letter, the GNSO Council provided its feedback to the Board
concerning advice in the ICANNB8O Kigali Communiqué relevant to Applicant Support
Program and Auctions: Mechanisms of Last Resort/Private Resolution of Contention Sets
in New gTLDs.

Whereas, the Board developed a scorecard to respond to the GAC’s advice in the
ICANNBSO Kigali Communiqué, taking into account the dialogue between the Board and
the GAC and the information provided by the GNSO Council.

Whereas, the Board has noted that GAC Consensus Advice item 1.a.i does not align with
the Board-adopted GNSO Guidance Process (“GGP”) for Applicant Support Guidance
Recommendation 9 as well as the New gTLD Subsequent Procedures (“SubPro”) Policy

Development Process Recommendation 17.1.

Whereas, the Board has identified concerns with GAC Consensus Advice item 1.a.ii
including concerns regarding the feasibility of implementation and potentially
significantly increasing the risks of conflicts of interest and legal challenges over ASP

evaluation and related decision-making.

Whereas, the Bylaws require that "[i]n the event that the Board determines to take an
action that is not consistent with Governmental Advisory Committee advice, it shall so
inform the Governmental Advisory Committee and state the reasons why it decided not
to follow that advice™ and the Board and GAC are required to enter into a Bylaws

Consultation process.

Resolved (2024.07.29.xx), the Board adopts the scorecard titled “GAC Advice —
ICANNBSO Kigali Communiqué: Actions and Updates (29 July 2024)” [INSERT LINK



TO FINAL GAC ADVICE SCORECARD ADOPTED BY BOARD] in response to
items of GAC advice in the ICANNS8O Kigali Communiqué.

Resolved (2024.07.29.xx), the Board has determined that it intends to take an action that
IS not consistent or may not be consistent with GAC Consensus Advice item 1.a.i. and

1.a.ii in the Kigali Communiqué concerning the Applicant Support Program, and hereby
initiates the required Board-GAC Bylaws Consultation Process. The Board will provide
written notice to the GAC to initiate the process as required by the Bylaws Consultation

Process.
PROPOSED RATIONALE:

Article 12, Section 12.2(a)(ix) of the ICANN Bylaws permits the GAC to “put issues to
the Board directly, either by way of comment or prior advice, or by way of specifically
recommending action or new policy development or revision to existing policies.” In its
ICANNS8O Kigali Communiqué (17 June 2024), the GAC issued advice to the Board
regarding the Applicant Support Program and Auctions: Mechanisms of Last
Resort/Private Resolution of Contention Sets in New gTLDs. The GAC also provided a
follow-up to previous advice regarding the Applicant Support Program and Urgent
Requests for Disclosure of Registration Data. Article 12, Section 12.2(a)(x) of the
ICANN Bylaws states that the “advice of the Governmental Advisory Committee on
public policy matters shall be duly taken into account, both in the formulation and
adoption of policies. In the event that the Board determines to take an action that is not
consistent with Governmental Advisory Committee advice, it shall so inform the
Governmental Advisory Committee and state the reasons why it decided not to follow
that advice. Any Governmental Advisory Committee advice approved by a full
Governmental Advisory Committee consensus, understood to mean the practice of
adopting decisions by general agreement in the absence of any formal objection ("GAC
Consensus Advice™), may only be rejected by a vote of no less than 60% of the Board,
and the Governmental Advisory Committee and the Board will then try, in good faith and
in a timely and efficient manner, to find a mutually acceptable solution. The



Governmental Advisory Committee will state whether any advice it gives to the Board is
GAC Consensus Advice.”

The ICANN Bylaws require the Board to take into account the GAC’s advice on public
policy matters in the formulation and adoption of policies. At this time, the Board's
current thinking and approach to implementing SubPro recommendations related Topic
17 and GNSO Guidance Process Recommendations concerning the Applicant Support
Program is inconsistent or could be viewed as inconsistent with item 1.a.i and 1.a.ii of the
GAC’s advice in the Kigali Communiqué. Regarding item 1.a.i, the Board notes concerns
that changes to the processing and evaluation of ASP applications at this stage may
reduce the time supported applicants will have to access resources, would not solve the
challenge of how to decide which applicants receive support over others, and may delay
the opening of the next round. Regarding item 1.a.ii, the Board notes concerns that
implementing this advice may substantially increase the risk of conflict of interest and
legal challenges over the evaluation and related decision-making of ASP applications.
Furthermore, the Board notes that ICANN org is conducting a Request-for-Proposal
(RFP) process to contract an independent Standing Application Review Panel (SARP)
and that changes to this established plan and approach may delay the launch of the ASP.
The Board is taking action today on the GAC Consensus Advice to the ICANN Board in
the ICANNS8O Kigali Communiqué, including the items related to the Applicant Support
Program and Auctions: Mechanisms of Last Resort/Private Resolution of Contention Sets
in New gTLDs as described in the scorecard dated 29 July 2024 [INSERT LINK TO
FINAL GAC ADVICE SCORECARD ADOPTED BY THE BOARD]. This decision
is in the public interest and within ICANN's mission, as it is fully consistent with
ICANN's bylaws for considering and acting on advice issued by the GAC.

In adopting its response to the GAC advice in the ICANN8O0 Kigali Communiqué, the
Board reviewed various materials, including, but not limited to, the following materials

and documents:



e ICANNS8O Kigali Communiqué (17 June 2024):
https://gac.icann.org/advice/communiques/ICANN80%20GAC%20Communique-

zh.pdf

® GAC Response to ICANNS8O0 Kigali GAC Communiqué and Initial Feedback for

Consideration (08 July 2024): https://gac.icann.org/contentMigrated/gac-

response-to-icann80-kigali-gac-communique-and-initial-feedback-for-

consideration

e The GNSO Council’s review of the advice in the ICANNS80 Kigali Communiqué
as presented in the 12 July 2024 letter to the Board:

https://egnso.1icann.org/sites/default/files/policy/2024/correspondence/dibiase-to-

sinha-12jul24-en.pdf

The adoption of the GAC scorecard will have a positive impact on the community
because 1t will assist with resolving the advice from the GAC concerning gTLDs and
other matters. There are no foreseen fiscal impacts associated with the adoption of this
resolution. Approval of the resolution will not impact security, stability or resiliency
issues relating to the DNS. This is an Organizational Administrative function that does

not require public comment.

Signature Block:

Submitted by: Mary Wong

Position: Vice President, Strategic Policy Management

Date Noted:

Email: mary.wong@icann.org




GAC Advice — ICANNS8O Kigali Communiqué: Board Action (29 July 2024)

GAC Advice Item

Advice Text

Board Understanding Following Board-GAC Call

Board Response

8l.a.i
Applicant Support
Program (ASP)

a. The GAC advises the Board to:

i. To take final decisions on successful Applicant Support
Program (ASP) applicants, who applied within the twelve
month time period, at the conclusion of that period as
opposed to on a first come, first served basis. This would
mean that no preference is given to applicants who applied
earlier in the twelve month period, and will help ensure
underserved regions are not at a disadvantage through the
ASP.

RATIONALE:

The ASP application submission period is twelve months. In that time
period, applications that are compiled and submitted earlier in the
process should not be given an advantage over applications
submitted later in the process. Giving applications submitted earlier
in the window an advantage, in terms of earlier evaluation, could
detrimentally impact organizations applying from underserved
regions, who will likely take longer to prepare applications due to the
need to access enhanced services, for example, translation services
into their native languages, i.e. in languages other than the six (6)
official United Nations languages. It will also take longer to raise
awareness of the ASP and its benefits with those without existing
connections to the ICANN community. The GAC wants to mitigate
against a scenario where places for ‘successful applicants’ have been
filled before applicants from underserved regions have had an
opportunity to apply in the time period advertized.

The GAC has concerns about potential disadvantages to prospective
ASP applicants from under-served regions that may learn about the
program later in the application process when allocated funds are
unavailable. The GAC does not think that evaluating and providing
ASP evaluation results on an ongoing basis is aligned with the goals of
the Applicant Support Program.

The GAC would like a stronger Board commitment on the funding for
supported applicants, should demand exceed available resources to
support 45 applicants.

The Board appreciates the GAC’s concerns and is aligned with the
GAC that the emphasis on communications, outreach, and
engagement activities for the ASP should focus on underserved
regions, in line with the GNSO Guidance Process recommendation #1.

The Board is concerned that making changes to the processing and
evaluation of ASP applications may affirmatively harm ASP and
supported applicants by significantly reducing the time they have to
access resources and prepare a strong gTLD application.

The Board is also concerned that waiting until the end of the ASP
application submission period does not solve the challenge of how to
decide which applicants receive support over others, if it is not based
on first-come, first-serve. Additionally, the GNSO Guidance Process for
ASP explored how to allocate resources if demand exceeds the
budget and decided against prioritizing some applicants over others
and the Board has accepted these recommendations and directed
ICANN org to implement. Additionally, the Board would like to ensure
that implementation work continues as per the timelines
communicated in the implementation plan.

The Board understands the GAC'’s request that was noted in the
correspondence, dated 8 July 2024, for a firmer financial commitment
should the demand for ASP exceed the available resources of 45
supported applicants. However, the Board is not in a position to make
open-ended financial commitments given its fiduciary responsibilities.

The Board looks forward to the Board-GAC Bylaws Consultation
process that is required following this notice, during which we will
work together to potentially find a mutually agreeable solution that
addresses the GAC’s concerns.

§l.a.ii
Applicant Support
Program (ASP)

a. The GAC advises the Board to:

i. Toinvite members of the community with relevant expertise
to monitor and participate in the ASP Application Evaluation
process that will result in final decisions on ASP application
outcomes. The GAC signals its willingness to fully participate
in this process.

The Board appreciates the GAC’s interest in community participation
in the ASP evaluation process and the desire to leverage community
expertise.

The Board understands the GAC’s concerns and understands the
potential value the GAC and other community groups could bring to
the process.

However, the Board believes that implementing this advice would
significantly increase the risks of conflicts of interest and legal
challenges over the evaluation and related decision-making. The
Board believes that an independent third-party panel will be best
placed to conduct the evaluation.




GAC Advice Item

Advice Text

Board Understanding Following Board-GAC Call

Board Response

RATIONALE:

Given that members of the community have continued to express a
high level of interest in the delivery of an ASP that facilitates global
diversification of the new gTLD program, the GAC is of the view that
applicants through the program, and the program itself, would
benefit from having non-conflicted members of the community,
including the GAC, monitor and participate in the ASP Application
Evaluation process.

Additionally, ICANN org is planning to contract with an independent,
highly skilled third party to act as the Standing Application Review
Panel (SARP) and is currently conducting a Request-for-Proposal (RFP)
process in this regard. A change to this approach would be a
significant departure from established plans and cause significant
delays to the launch of the ASP.

The Board looks forward to the Board-GAC Bylaws Consultation
process that is required following this notice, during which we will
work together to potentially find a mutually agreeable solution that
addresses the GAC’s concerns.

§1.a.iii
Applicant Support
Program (ASP)

a. The GAC advises the Board to:

i. Toinitiate a facilitated dialogue, involving representatives
from the GAC, GNSO and the ALAC, to assess the feasibility
of leveraging (including contracting and financing the
services of) a platform to which new gTLDs, supported
through the ASP, could move to eventually operate their
own back-end services.

RATIONALE:

The Board has issued several useful questions to the GAC on the
GAC’s previous ICANN79 Advice to “explore the potential of
leveraging (including contracting and financing the services of) a
platform to which new gTLDs, supported through the ASP, could move
to eventually operate their own back-end services”. In order to
develop a response to these questions with completeness, and duly
considering the views and expertise of the wider multistakeholder
community, the GAC proposes engaging in a dialogue with
representatives from the GNSO and ALAC to assess the feasibility of
this and to potentially develop a proposal, in a timely manner, for a
way forward.

The Board appreciates the GAC proposal in its correspondence dating
8 July 2024, stating that “for the referenced facilitated dialogue and
stakeholder consultations to be independent from the ASP
specifically, so as not to cause undue delay.”

At this time, the Board takes no action on this advice. The Board plans
to resolve on this advice in September 2024.

8l.a.iv
Applicant Support
Program (ASP)

a. The GAC advises the Board to:

i. To develop a report outlining the results and outputs of
the Engagement and Outreach Plan according to the
stated timeline i.e.

The Board understands that the discussion during the clarifying call
has already addressed some GAC concerns. The Board suggests that
our continued dialogue on this advice will be informed by ICANN org’s
plan to share concrete and detailed information about its outreach
and engagement plan and conduct brainstorming sessions with GAC
members to identify opportunities to leverage in-country

At this time, the Board takes no action on this advice. The Board plans
to resolve on this advice in September 2024.
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Board Understanding Following Board-GAC Call
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e May 2024: Launch Awareness Campaign (including
priority outreach to underserved regions).

e June 2024 (ICANN80): Stakeholder Consultations

o Conduct stakeholder consultations to gather
feedback on the ASP's design and eligibility
criteria.

o Engage with potential applicants to
understand their needs, challenges, and
expectations regarding the ASP.

o Use feedback to refine ASP guidelines and
communication materials.

RATIONALE:

The GAC appreciates the publication of the ‘New gTLD Program: Next
Round Engagement and Outreach Plan’, which included a high-level
plan for outreach on the Applicant Support Program. The GAC looks
forward to receiving the itemized costs, detailed scope and clear
metrics of success (including specific targets) to accompany the plan.
In that regard, the GAC appreciates the Key Performance Indicators
(KPI) published that will be used to assess program success after
implementation, and looks forward to receiving associated KPI targets
that will be used to measure ongoing progress in real-time as the
program is implemented. The GAC believes that such an approach can
only be of positive benefit to the success of the ASP, and would allow
for course corrections as deemed necessary during implementation,
as opposed to waiting until the end of the program to conduct an
assessment.

relationships that GAC members may have to reach appropriate
candidates for applicant support.

§2.a.i

Auctions:
Mechanisms of Last
Resort/Private
Resolution of
Contention Sets in
New gTLDs

a. The GAC advises the Board to:

i. To prohibit the use of private auctions in resolving
contention sets in the next round of New gTLDs.

RATIONALE:

The GAC notes the Board Resolution of 8 June 2024 as well as the
update provided by the Board on its current thinking about resolution
of contention sets in relation with the ICANN77 Washington D.C. GAC
Consensus Advice:

I.  To take steps to avoid the use of auctions of last resort in
contentions between commercial and non-commercial
applications [...]

The Board understands the GAC'’s advice to be to prohibit the use of
private auctions in resolving contention sets in the Next Round of
New gTLDs.

The ICANN Board accepts this advice to prohibit the use of private
auctions in resolving contention sets in the Next Round of the New
gTLD Program. The Board notes the GAC's advice is related to private
auctions only, and that acceptance of this advice would not preclude
the use of other forms of private resolution, such as joint ventures.
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Advice Text

Board Understanding Following Board-GAC Call
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II.  To ban or strongly disincentivize private monetary means of
resolution of contention sets, including private auctions.

Pursuant to GAC Consensus Advice regarding the use of private
auctions, noting the recent Board resolution and discussions between
GAC, ALAC and other parties during ICANNS8O, the GAC has concluded
that private auctions should be prohibited for the next round of New
gTLDs.

The GAC further notes that according to its resolution, the Board
intends to take an action that is potentially inconsistent with the
above GAC Consensus Advice concerning auctions of last resort in
contentions between commercial and non-commercial applications.
In this regard, and with a view to identifying alternative means to
resolve such contention sets, the GAC advises that before taking a
decision and engaging in a potential Bylaws-mandated process with
the GAC, the Board initiates a focused community-wide discussion,
including ALAC, GAC and other parts of the community, in order to
identify, inter alia, possible ways forward consistent with the GAC
Consensus Advice.

§2.a.ii

Auctions:
Mechanisms of Last
Resort/Private
Resolution of
Contention Sets in
New gTLDs

a. The GAC advises the Board to:

i. To urgently initiate a focused community-wide discussion
(including with the GAC and ALAC) on the resolution of
contention sets, with a view to finding alternatives to
private auctions and ICANN auctions of last resort, before
the ICANN Board takes any action in a manner that may be
inconsistent with the ICANN77 Washington D.C.
Communiqué GAC Consensus Advice.

RATIONALE:

The GAC notes the Board Resolution of 8 June 2024 as well as the
update provided by the Board on its current thinking about resolution
of contention sets in relation with the ICANN77 Washington D.C. GAC
Consensus Advice:

i.  To take steps to avoid the use of auctions of last resort in
contentions between commercial and non-commercial
applications [...]

ii.  To ban or strongly disincentivize private monetary means of
resolution of contention sets, including private auctions.

Pursuant to GAC Consensus Advice regarding the use of private
auctions, noting the recent Board resolution and discussions between

The Board understands the GAC'’s advice to be to initiate a
community-wide discussion on the resolution of contention sets with
a view to finding alternatives to private auctions and ICANN auctions
of last resort.

The Board accepts this advice, with the understanding that the timing
of the community discussion must not impact the AGB timeline which
in turn could lead to a delay of the opening of the Next Round.

To achieve this goal, the Board believes the discussion needs to be
completed no later than 23 August 2024, to allow the Board to
consider the outcome before its planned decision on all matters
related to resolution of contention sets during its September
workshop.

To help inform the community, the Board directs ICANN org to

manage, moderate, and facilitate the community dialogue and to
provide the community with a framework paper that provides all
relevant considerations around the resolution of contention sets.
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GAC, ALAC and other parties during ICANN80, the GAC has concluded
that private auctions should be prohibited for the next round of New
gTLDs.

The GAC further notes that according to its resolution, the Board
intends to take an action that is potentially inconsistent with the
above GAC Consensus Advice concerning auctions of last resort in
contentions between commercial and non-commercial applications.
In this regard, and with a view to identifying alternative means to
resolve such contention sets, the GAC advises that before taking a
decision and engaging in a potential Bylaws-mandated process with
the GAC, the Board initiates a focused community-wide discussion,
including ALAC, GAC and other parts of the community, in order to
identify, inter alia, possible ways forward consistent with the GAC
Consensus Advice.
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TITLE: Re-initiation of Fundamental Bylaws Amendment on Accountability
Mechanisms
PROPOSED ACTION: For Board Consideration and Approval

EXECUTIVE SUMMARY:

The Board is asked to re-initiate the Fundamental Bylaws Amendment Process that was
previously under consideration. The updated proposal recommended for community
and Board consideration is to modify Article 4, Sections 4.2 and 4.3 of the ICANN
Bylaws so that both the Reconsideration process and Independent Review Process
(IRP) (collectively, “ICANN’s Accountability Mechanisms”) are not allowed to be
used to challenge decisions to approve or not approve an application to the ICANN
Grant Program. These exclusions are specifically and narrowly drafted to implement
the anticipated update to Recommendation 7 of Cross-Community Working Group on
New gTLD Auction Proceeds (CCWG-AP) on limiting access to ICANN’s

Accountability Mechanisms.

This proposed Fundamental Bylaws amendment overtakes the proposal previously

posted for Public Comment in February 2024. The prior proposal was designed to

provide a general process for the ICANN community to limit access to ICANN’s
Accountability Mechanisms. However, most commenters were not supportive of the
development of a more general process, and indicated that a Fundamental Bylaws
amendment specifically implementing Recommendation 7 would be preferable. This
renewed Fundamental Bylaws amendment process remains a dependency for the
ICANN Board approving the distribution of grants within the first cycle of the ICANN

Grant Program.

BOARD ACCOUNTABILITY MECHANISMS COMMITTEE [PROPOSED]
RECOMMENDATION:

The Board Accountability Mechanisms Committee (BAMC) recommends that the
Board re-initiate the Fundamental Bylaws amendment process as set out at Article 25,

Section 25.2 of the Bylaws and direct the Interim President and CEO (or her designee)



to open a public comment on the proposed amendments to Article 4, Sections 4.2(d)
and 4.3(c).

PROPOSED RESOLUTION:

Whereas, the ICANN community, through the Cross Community Working Group on
New gTLD Auction Proceeds (CCWG-AP), made a recommendation that utilization of
ICANN’s Reconsideration and Independent Review processes (collectively, [CANN
Accountability Mechanisms) should be limited in certain circumstances
(Recommendation 7). During ICANN organization’s (ICANN org) work to implement
the ICANN Grant Program aligned with the CCWG-AP’s full set of recommendations,
Recommendation 7 posed a unique challenge, as the CCWG-AP’s language was too

narrow based on the implementation design.

Whereas, the ICANN Board has taken a series of actions and communications to move
forward with the ICANN Grant Program while trying to address the issues presented by

the original language of Recommendation 7, including:

e 26 October 2023 resolutions revisiting the Board’s prior approval of
Recommenation 7 and directing the development of a more general process for
the ICANN community to indicate when ICANN’s Accountability Mechanisms
should not be available;

e 2 March 2024 letter to the CCWG-AP’s Chartering Organizations specifying a
proposed change to Recommendation 7 to remove a reference to the
“Independent Application Assessment Panel” so that Recommendation 7 could
better achieve its goal of preserving auction proceeds for grants instead of
funding challenges to decisions on grant applications; and the

e 21 January 2024 initiation of a Fundamental Bylaws amendment process setting

forth the general process for the ICANN community to limit access to ICANN’s

Accountability Mechanisms.

Whereas, ICANN received Public Comment on the proposal for a general process on

limitation of access to ICANN Accountability Mechanisms, and the community was
not supportive of that proposal. Multiple commenters urged ICANN to present a



Fundamental Bylaws amendment drafted to specifically implement the anticipated

update to Recommendation 7 as set forth in the Board’s March 2024 letter.

Whereas, in response to the outreach to the Chartering Organizations of the CCWG-AP
on a proposal to update Recommendation 7, many of the Chartering Organizations to
the CCWG-AP have already indicated their support or non-objection. One Chartering
Organization still seeks further information about the relationship between the updating

of Recommendation 7 and the amendment of the ICANN Bylaws.

Whereas, in response to the ICANN community’s comments and input, the updated
Fundamental Bylaws amendment now under consideration will, if approved, amend the
ICANN Reconsideration process (at ICANN Bylaws, Article 4, Section 4.2) and the
Independent Review process (at ICANN Bylaws, Article 4, Section 4.3) to specifically
exclude claims or disputes “relating to decisions to approve or not approve an

application to the ICANN Grant Program” from each of the relevant mechanisms.

Whereas, the Board will not be in a position to approve the Fundamental Bylaws
amendments unless and until it has adopted an updated Recommendation 7 from the
CCWG-AP.

Resolved (2024.07.29.xx), the ICANN Board directs the ICANN Interim President and
CEO, or her designee(s), to re-initiate a Fundamental Bylaws Amendment Process
under Artcle 25, Section 25.2 of the ICANN Bylaws, through the posting of the
proposed amendments to Article 4, Section 4.2(d) and Section 4.3(d) of the Bylaws for
public comment. The ICANN Board confirms that it is no longer pursuing the

previously posted amendment to Article 4, Section 4.1 of the Bylaws.

PROPOSED RATIONALE:

The Fundamental Bylaws amendment process initiated today is not a decision on the
Bylaws language. It is instead the clearance for posting for public comment the
proposed amendments to Article 4, Section 4.2(d) (Reconsideration) and 4.3(c)
(Independent Review) that will specifically exclude the ICANN Accountability
Mechanisms from being available for challenges to decisions to approve or not approve
an application to the ICANN Grant Program.



The Cross-Community Working Group on New gTLD Auction Proceeds ‘(CCWG-AP)
Final Report included Recommendation 7, which states in relevant part "Existing
ICANN accountability mechanisms such as IRP or other appeal mechanisms cannot be
used to challenge a decision from the Independent Project Applications Evaluation
Panel to approve or not approve an application. Applicants not selected should receive
further details about where information can be found about the next round of
applications as well as any educational materials that may be available to assist
applicants. The CCWG recognizes that there will need to be an amendment to the
Fundamental Bylaws to eliminate the opportunity to use the Request for
Reconsideration and Independent Review Panel to challenge grant decisions.” Though
the Board previously accepted Recommendation 7 on 12 June 2022, on 23 October
2023, the Board revisted that action because of implementation challenges that arose
during the design of the ICANN Grant Program. The Board explained:

In order to account for the design work that has progressed
since the Board's June 2022 action which defines different
stages of assessment of individual applications, from
admissibility to eligibility to substantive evaluation by an
Independent Application Assessment Panel, the Board expects
the limitation to restrict access to ICANN's accountability
mechanisms for all decisions on those individual applications,
not limited only to those made by the Independent Application
Assessment Panel (as stated within the CCWG-AP
recommendation). Anything short of this comprehensive view
makes it possible that some applicants could have access to
ICANN's accountability mechanisms for decisions on their
individual applications as long as that action wasn't taken by the
Independent Application Assessment Panel. If allowed, this
uneven access to the accountability mechanisms still risks the
use of auction proceeds to defend against accountability
challenges on individual application decisions in a manner the
CCWG-AP wished to protect against.

The Board, considering alternative means to achieve the CCWG-AP’s stated goal,
asked ICANN org to produce a more general Bylaws amendment that would provide a
process through which the ICANN community could signal its intent to limit the use of
ICANN’s Accountability Mechanisms. A draft Bylaws amendment to Article 4, Section
4.1, drafted to support this more general approach was posted for Public Comment in
April 2024. The comments received in that forum confirmed the ICANN community

was not satisfied with and did not support the general process approach.



The ICANN Board also, in March 2024, sent a letter to the Chartering Organizations to
the CCWG-AP explaining that an update to the CCWG-AP’s Recommendation 7 to
remove the words “from the Independent Project Applications Evaluation Panel” would
cure much of the Board’s concerns in supporting full implementation of the CCWG-
AP’s Recommendation 7. That letter confirmed that there are two dependencies to the
Board approving the distribution of any grants within the ICANN Grant Program: (1)
updating Recommendation 7 and (2) amending the Bylaws to confirm the restriction
access to ICANN’s Accountability Mechanisms. To date, ICANN has heard back from
all Chartering Organizations, with all but one stating either support or non-objection to
proceeding with the updated text. The seventh Chartering Organization noted a need for
further clarification of how the Board would resolve the the issue of the disfavored
Bylaws proposal as posted for comment in April.

Today’s action makes clear that the Board has heard the community’s disatisfaction
with the proposal posted for public comment in April 2024. Multiple commenters to the
April Public Comment forum suggested that the preferred path would be for ICANN to
pursue a Fundamental Bylaws amendment that specifically excluded decisions on
individual applications from the reach of each of ICANN’s Accountability
Mechanisms. That is exactly the option that the Board is moving forward today. As
both the Reconsideration and Independent Review processes already enumerate
excluded topics for claims or disputes, the proposed amendment set forth today adds to
each of those exclusions, relying on language as likely to be approved within an
updated Recommendation 7 (“‘cannot be used to challenge a decision to approve or not

approve an application™).

This is a further procedural step necessary to meet the community’s conversation on the
Fundamental Bylaws amendment process. The Board is not taking any substantive
action today on the ICANN Grant Program, as such decision on updating

Recommendation 7 still requires further input from the ICANN community.

The ICANN Board looks forward to the community discussion over these proposed

changes.

Today’s action is directly related to how the ICANN Community may hold ICANN



accountable to its mission and work. It is in the public interest, and is aligned with
ICANN’s Bylaws, to seek public comment on changes to ICANN’s Bylaws and the
ICANN Accountability Mechanisms defined therein.

Initiating the Fundamental Bylaws Amendment process is not anticipated to result in
any impact to the security, stability or resiliency of the Internet’s DNS. Nor is this

action anticipated to result in any budgetary or financial implications.

This is an Organizational Administrative Function decision requiring public comment.

Signature Block:

Submitted by: Samantha Eisner
Position: Deputy General Counsel
Date Noted: 22 July 2024

Email: Samantha.eisner@icann.org
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ARTICLE 4 ACCOUNTABILITY AND REVIEW

* %k %

Section 4.2. RECONSIDERATION

*kkkk

(c) A Requestor may submit a request for reconsideration or review of an ICANN action
or inaction ("Reconsideration Request") to the extent that the Requestor has been
adversely affected by:

(i) One or more Board or Staff actions or inactions that contradict ICANN's
Mission, Commitments, Core Values and/or established ICANN policy(ies);

(ii) One or more actions or inactions of the Board or Staff that have been taken or
refused to be taken without consideration of material information, except where
the Requestor could have submitted, but did not submit, the information for the
Board's or Staff's consideration at the time of action or refusal to act; or

(iif) One or more actions or inactions of the Board or Staff that are taken as a
result of the Board's or staff's reliance on false or inaccurate relevant information.

(d) Notwithstanding any other provision in this Section 4.2, the scope of reconsideration
shall exclude the following:

*kk

(i) Disputes relating to country code top-level domain ("ccTLD") delegations and
re-delegations;

(ii) Disputes relating to Internet numbering resources; and
(i) Disputes relating to protocol parameters; and-

(iv) Disputes relating to decisions to approve or not approve an application to the
ICANN Grant Program.

Section 4.3. INDEPENDENT REVIEW PROCESS FOR COVERED ACTIONS

(a) In addition to the reconsideration process described in Section 4.2, ICANN shall

have a separate process for independent third-party review of Disputes (defined
in Section 4.3(b)(iii)) alleged by a Claimant (as defined in Section 4.3(b)(i)) to be
within the scope of the Independent Review Process ("IRP"). The IRP is intended
to hear and resolve Disputes for the following purposes ("Purposes of the IRP"):
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(b) The scope of the IRP is defined with reference to the following terms:

*kk

(c) Notwithstanding any other provision in this Section 4.3, the IRP's scope shall

(i) "Disputes” are defined as:

(A)Claims that Covered Actions constituted an action or inaction that
violated the Articles of Incorporation or Bylaws, including but not limited to
any action or inaction that:

(1) exceeded the scope of the Mission;

(2) resulted from action taken in response to advice or input from
any Advisory Committee or Supporting Organization that are
claimed to be inconsistent with the Articles of Incorporation or
Bylaws;

(3) resulted from decisions of process-specific expert panels that
are claimed to be inconsistent with the Articles of Incorporation or
Bylaws;

(4) resulted from a response to a DIDP (as defined in Section
22.7(d)) request that is claimed to be inconsistent with the Articles
of Incorporation or Bylaws; or

(5) arose from claims involving rights of the EC as set forth in the
Articles of Incorporation or Bylaws.

(B)Claims that ICANN, the Board, individual Directors, Officers or Staff
members have not enforced ICANN's contractual rights with respect to

the IANA Naming Function Contract, and

(C)Claims regarding PTI service complaints by direct customers of
the IANA naming functions that are not resolved through mediation.

exclude all of the following:

(i) EC challenges to the result(s) of a PDP, unless the Supporting Organization(s)

that approved the PDP supports the EC bringing such a challenge;
(i) Claims relating to ccTLD delegations and re-delegations;
(iii) Claims relating to Internet numbering resources,-and

(iv) Claims relating to protocol parameters; and-
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(v) Claims relating to decisions to approve or not approve an application o the ~ «——{ Formatted: Indent: Left: 0.5 , First line: 0

ICANN Grant Program.






