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ICANN BOARD PAPER NO. 2018.05.03. xx 

TITLE: GAC Advice regarding European Union General 

Data Protection Regulation (GDPR): San Juan 

Communiqué (March 2018)   

PROPOSED ACTION: For Resolution   

EXECUTIVE SUMMARY: 

The Governmental Advisory Committee (GAC) delivered advice to the ICANN Board in 

its San Juan Communiqué issued 15 March 2018. Among other things, the advice 

concerns ICANN’s proposed Interim Model for Compliance with ICANN Agreements 

and Policies in Relation to the European Union’s General Data Protection Regulation (the 

“Interim GDPR Compliance Model”). This Board briefing focuses on the GDPR-related 

advice, and the other elements of GAC advice will be addressed separately.  

The San Juan Communiqué was the subject of such an exchange between the Board and 

the GAC on 11 April 2018. The purpose of the exchange was to ensure common 

understanding of GAC advice provided in the Communiqué, and to discuss the process 

for a possible Board-GAC consultation, as required by the ICANN Bylaws, in the event 

the Board determines to take an action that is not consistent with GAC advice (the 

“Bylaws Consultation Process”). Notes from the call are available here: 

https://gac.icann.org/sessions/gac-and-icann-board-conference-call-regarding-icann61-

communique.  

Currently, the Board is considering adopting a Temporary Specification (using the 

provisions in the Registry Agreement and the Registrar Accreditation Agreement for 

adopting emergency temporary policies) to cause compliance with the Interim GDPR 

Compliance Model. There are some elements of the current version of the Interim GDPR 

Compliance Model that are not or could be viewed not to be consistent with the GAC’s 

advice. Also, there are elements for advice where additional clarification from the GAC 

during a Bylaws Consultation Process would be useful prior to the Board taking an action 

on the Temporary Specification. Attached is the briefing paper is a summary chart 

https://gac.icann.org/contentMigrated/icann61-gac-communique
https://gac.icann.org/sessions/gac-and-icann-board-conference-call-regarding-icann61-communique
https://gac.icann.org/sessions/gac-and-icann-board-conference-call-regarding-icann61-communique
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comparing elements ICANN’s proposed Interim Compliance Model, GAC advice, input 

from the Article 29 Working Party, and input from the Berlin Group, and can help inform 

and focus the proposed consultation with the GAC.   

Step 1 of the Bylaws Consultation Process requires the Board to provide a written 

response to the GAC indicating: (1) whether it has any questions or concerns regarding 

such advice; (2) whether it would benefit from additional information regarding the basis 

for the GAC's advice; (3) and a preliminary indication of whether the Board intends to 

take such advice into account. 

To facilitate the first step of the Bylaws Consultation Process, ICANN org has prepared a 

draft GAC-Board Scorecard (attached to this briefing paper) to identify potential areas 

where the Board’s proposed approach/response may be inconsistent with the GAC’s 

advice. The Scorecard categorizes each item of advice in the following categories:  

1. Advice that could be accepted immediately (i.e. prior to 25 May 2018);   

2. Advice that may remain an open issue for further consideration by the Board as 

additional information/guidance is available from the European data protection 

authorities, for example; and   

3. Advice that does require or may require the Board to take an action that is not 

consistent with GAC advice, and thus a subject for discussion during the Board-

GAC consultation process.  

ICANN ORG RECOMMENDATION: 

ICANN org recommends that the Board initiate the Board-GAC Bylaws Consultation 

Process required by the ICANN Bylaws to discuss elements of the proposed Interim 

GDPR Compliance Model that are inconsistent with the GAC’s advice in the San Juan 

Communiqué.  

PROPOSED RESOLUTION: 
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Whereas, the Governmental Advisory Committee (GAC) met during the ICANN61 

meeting in San Juan, Puerto Rico and issued advice to the ICANN Board in a 

Communiqué on 15 March 2018 (“San Juan Communiqué”).  

Whereas, the San Juan Communiqué was the subject of an exchange between the Board 

and the GAC on 11 April 2018. 

Whereas, the San Juan Communiqué includes advice concerning ICANN’s proposed 

Interim Model for Compliance with ICANN Agreements and Policies in Relation to the 

European Union's General Data Protection Regulation (the “Interim GDPR Compliance 

Model”).  

Whereas, the Board has identified items of GAC advice in the San Juan Communiqué 

that are or potentially could be inconsistent with proposed actions the Board is 

considering taking to adopt the Interim GDPR Compliance Model.  

Whereas, the Bylaws require that “[i]n the event that the Board determines to take an 

action that is not consistent with Governmental Advisory Committee advice, it shall so 

inform the Governmental Advisory Committee and state the reasons why it decided not 

to follow that advice” and the Board and GAC are required to enter into a Bylaws 

Consultation process.  

Resolved (2018.05.xx.xx), the Board has determined that it may take an action that is not 

consistent or may not be consistent with the GAC’s advice in the San Juan Communiqué 

concerning the GDPR and ICANN’s proposed Interim GDPR Compliance Model, and 

hereby initiates the required Board-GAC Bylaws Consultation Process required in such 

an event. The Board will provide written notice to the GAC to initiate the process as 

required by the Bylaws Consultation Process.   

PROPOSED RATIONALE: 

Article 12, Section 12.2(a)(ix) of the ICANN Bylaws permits the GAC to “put issues to 

the Board directly, either by way of comment or prior advice, or by way of specifically 

recommending action or new policy development or revision to existing policies.” In its 

https://gac.icann.org/contentMigrated/icann61-gac-communique
https://gacweb.icann.org/download/attachments/27132037/20161215_GAC_and_ICANN_Board_Conference_Call.pdf?version=1&modificationDate=1482419628000&api=v2
https://www.icann.org/en/system/files/files/gdpr-compliance-interim-model-08mar18-en.pdf
https://www.icann.org/en/system/files/files/gdpr-compliance-interim-model-08mar18-en.pdf
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San Juan Communiqué (15 March 2018), the GAC issued advice to the Board on various 

matters including ICANN’s proposed approach to address compliance with ICANN’s 

agreements with registries and registrars in relation to the European Union’s General 

Data Protection Regulation (GDPR).  

The ICANN Bylaws require the Board to take into account the GAC’s advice on public 

policy matters in the formulation and adoption of the polices. If the Board decides to take 

an action that is not consistent with the GAC advice, it must inform the GAC and state 

the reasons why it decided not to follow the advice. Any GAC advice approved by a full 

consensus of the GAC (as defined in the Bylaws) may only be rejected by a vote of no 

less than 60% of the Board, and the GAC and the Board will then try, in good faith and in 

a timely and efficient manner, to find a mutually acceptable solution.  

At this time, the Board’s current thinking and approach to addressing the GDPR in 

relation to ICANN’s agreements with registries and registrars is inconsistent or could be 

viewed as inconsistent with certain items of the GAC’s advice in the San Juan 

Communiqué. Given this, the Board is taking action at this time to initiate the Bylaws 

Consultation Process that is required prior to the Board taking an action that is not 

consistent with the GAC’s advice. As part of the process, the Board is required to, and 

will provide a written response to the GAC indicating: (1) whether it has any questions or 

concerns regarding such advice; (2) whether it would benefit from additional information 

regarding the basis for the GAC's advice; (3) and a preliminary indication of whether the 

Board intends to take such advice into account. Additionally, the Board will provide 

required written notice to the GAC stating, in reasonable detail the GAC advice the 

Board determines not to follow, and the reasons why such GAC advice may not be 

followed.  

In taking this action, the Board reviewed various materials, including, but not limited to, 

the following materials and documents: 

• San Juan Communiqué (https://gac.icann.org/contentMigrated/icann61-gac-

communique)  

https://gac.icann.org/contentMigrated/icann61-gac-communique
https://gac.icann.org/contentMigrated/icann61-gac-communique
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• Process for Consultations between the ICANN Board of Directors and the 

Governmental Advisory Committee 

(https://gacweb.icann.org/download/attachments/27132063/2013-04-07-

Process%20forConsultations%20between%20ICANN%20and%20GAC.doc?vers

ion=1&modificationDate=1376102118000&api=v2)  

Taking this action will have a positive impact on the community because it will assist 

with resolving the advice from the GAC concerning ICANN’s proposed approach for 

enforcing compliance with agreements with registries and registrars in relation to the 

GDPR. There are no foreseen fiscal impacts associated with the adoption of this 

resolution as the consultation process is anticipated to be conducted telephonically. 

Approval of the resolution will not impact security, stability or resiliency issues relating 

to the DNS. This is an Organizational Administrative function that does not require 

public comment. This action is in support of the public interest and ICANN’s mission as 

it will assist in ensuring that public policy considerations are appropriately taken into 

account in proposed actions by the ICANN Board concerning GDPR compliance.  

Signature Block: 

Submitted by:   

Position:   

Date Noted:   

Email:   

 

 

https://gacweb.icann.org/download/attachments/27132063/2013-04-07-Process%20forConsultations%20between%20ICANN%20and%20GAC.doc?version=1&modificationDate=1376102118000&api=v2
https://gacweb.icann.org/download/attachments/27132063/2013-04-07-Process%20forConsultations%20between%20ICANN%20and%20GAC.doc?version=1&modificationDate=1376102118000&api=v2
https://gacweb.icann.org/download/attachments/27132063/2013-04-07-Process%20forConsultations%20between%20ICANN%20and%20GAC.doc?version=1&modificationDate=1376102118000&api=v2
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AGENDA – 3 May 2018 SPECIAL BOARD Meeting  
 

Last Updated 30 April 
 

   Time, etc. Agenda Item Shepherd 

Assembly, 
Roll Call, 
Discussion & 
Decision 

1. Main Agenda  

 
 

 

1.a. Consideration of GAC Feedback 
on Proposed Interim Model for GDPR 
Compliance (8 March 2018) 

Cherine Chalaby 

1.b. GAC Communiqué, San Juan, PR 
(15 March 2015) 

Cherine Chalaby 

1.c. AOB  
 



Directors and Liaisons, 

Attached below please find Notice of date and time for a Special Meeting of 

the ICANN Board of Directors.  

3 May 2018 – Special Meeting of the ICANN Board of Directors - at 20:00 

UTC. This Board meeting is estimated to last approximately 60 minutes. 

https://www.timeanddate.com/worldclock/fixedtime.html?msg=Special+Meeting+

of+the+ICANN+Board&iso=20180503T20&p1=1440&ah=1 

Some other time zones: 

3 May 2018 – 13:00 PDT Los Angeles  

3 May 2018 – 22:00 CEST Brussels 

4 May 2018 – 05:00 JST Tokyo 

SPECIAL MEETING OF THE ICANN BOARD 

Main Agenda 
 

• Consideration of GAC Feedback on Proposed Interim Model for GDPR 
Compliance (8 March 2018) 

• GAC Communiqué, San Juan, PR (15 March 2015) 

• Any Other Business 

MATERIALS – You can access the Board Meeting materials, when 

available, in Google Drive here: 

 

If you have trouble with access, please let us know and we will work with 

you to assure that you get access to the documents. 

If call information is required, it will be distributed separately. 

If you have any questions, or we can be of assistance to you, please let us 

know. 

Contact Information Redacted

https://www.timeanddate.com/worldclock/fixedtime.html?msg=Special+Meeting+of+the+ICANN+Board&iso=20180503T20&p1=1440&ah=1
https://www.timeanddate.com/worldclock/fixedtime.html?msg=Special+Meeting+of+the+ICANN+Board&iso=20180503T20&p1=1440&ah=1


 

John Jeffrey 

General Counsel & Secretary, ICANN 

John.Jeffrey@icann.org <John.Jeffrey@icann.org> 

<mailto:John.Jeffrey@icann.org <mailto:John.Jeffrey@icann.org> >  

 

 

Contact Information 
Redacted

John.Jeffrey@icann.org
John.Jeffrey@icann.org
mailto:John.Jeffrey@icann.org
mailto:John.Jeffrey@icann.org
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