
 

 

ICANN BOARD SUBMISSION NO. 2024-11-10-1a 

 

TITLE:  Further Consideration of Namecheap, Inc. v. ICANN (.BIZ, 
.INFO, .ORG) Independent Review Process Final Declaration 

PROPOSED ACTION: For Board Consideration and Approval 

EXECUTIVE SUMMARY: 

Namecheap, Inc. (an ICANN accredited registrar) initiated an Independent Review Process 

(IRP) challenging, among other things, the lack of price control provisions in the 2019 Registry 

Agreements for .BIZ, .INFO, and .ORG.1  The Final Declaration was provided to the parties in 

December 2022, which contained the Panel’s declarations as well as several recommendations  

for the ICANN Board’s consideration regarding taking certain further actions. 

The Board considered the Final Declaration at its 21 January 2023 and 11 June 2023 meetings 

and, among other things:   

 “[D]irect[ed] the Interim President and CEO, or her designee(s), to retain an economist 

to provide input regarding the current domain name system (DNS) marketplace with 

respect to the market power of .INFO and .ORG;” and  

 “[A]sk[ed] the [Board Accountability Mechanisms Committee (BAMC)], following its 

receipt and consideration of the economist’s input, to provide the Board with its findings 

and recommendations as to next steps.” 

Pursuant to the Board’s 11 June 2023 resolution, ICANN retained Gregory K. Leonard, Ph.D., 

an economist with a globally recognized economic consulting firm, to provide such input.  Dr. 

Leonard prepared a report addressing the issues identified in the Board’s resolution (Economic 

Report), which was provided to the BAMC.  Dr. Leonard’s primary conclusions are that “price 

controls are disfavored in market economies except in narrow circumstances where a firm has 

substantial and durable ‘market power’” and that “.info and .org do not have substantial and 

durable market power.”  At its 22 February 2024 meeting, the BAMC directed ICANN to post the 

Economic Report and the BAMC provided Namecheap an opportunity to submit a written 

response.   

                                                 
1 The Panel dismissed Namecheap’s claims regarding ICANN’s consideration of Public Interest Registry’s 
request for indirect change of control when the Panel granted certain portions of ICANN’s motion to 
dismiss in February 2021.  The Panel also determined that several of Namecheap’s claims were untimely, 
including all claims involving .BIZ. 

https://www.icann.org/en/system/files/files/irp-namecheap-icann-final-declaration-redacted-23dec22-en.pdf
https://www.icann.org/en/board-activities-and-meetings/materials/approved-resolutions-regular-meeting-of-the-icann-board-11-06-2023-en#section2.a
https://www.icann.org/en/system/files/files/economic-analysis-info-org-14feb24-en.pdf
https://www.icann.org/en/system/files/files/economic-analysis-info-org-14feb24-en.pdf
https://www.icann.org/en/board-activities-and-meetings/materials/minutes-meeting-of-the-board-accountability-mechanisms-committee-bamc-22-02-2024-en
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Namecheap submitted a letter response on 15 April 2024, reiterating many of the same 

arguments that Namecheap raised in its IRP regarding price controls and critiquing certain 

aspects and conclusions of the Economic Report (Namecheap Letter).  The BAMC directed 

ICANN to ask Dr. Leonard to provide a supplemental report addressing the comments raised in 

the Namecheap Letter.  Dr. Leonard issued a supplemental report on 31 August 2024 

(Supplemental Report) “to assist the ICANN Board of Directors in its consideration of the 

relevant issues by addressing the Namecheap Letter and providing additional discussion of the 

analyses [he] performed and the reasons why [he] reached the conclusion that .info and .org do 

not have substantial and durable market power.”  In addition to responding to the Namecheap 

Letter, Dr. Leonard explained in his Supplemental Report that Namecheap’s allegations did not, 

in any way, alter the conclusions that Dr. Leonard had reached in the Economic Report or the 

appropriateness of the methods Dr. Leonard used to reach those conclusions. 

The BAMC reviewed and considered materials relevant to this matter including, but not limited 

to, the Namecheap IRP Panel’s Final Declaration, the Economic Report, the Namecheap Letter, 

and the Supplemental Report.  The BAMC extensively discussed the matter and options 

regarding next steps relating to the Namecheap IRP Panel’s Final Declaration and 

recommendations and, after careful consideration, has made the following recommendations 

which the Board is being asked to consider.  

BOARD ACCOUNTABILITY MECHANISMS COMMITTEE RECOMMENDATION: 

The BAMC recommends that the Board determine that the 2019 .INFO and .ORG Registry 

Agreements be maintained without price control provisions. 

The BAMC further recommends that the Board direct the Interim President and CEO, or her 

designee(s), to consider whether further clarity regarding ICANN’s decision-making and public 

comment processes would be beneficial, recognizing that there are Bylaws provisions and 

ICANN procedures already in place that provide guidance regarding the roles of the Board and 

ICANN org, as well as regarding the public comment process.   

PROPOSED RESOLUTION: 

Whereas, on 21 January 2023, the Board considered the Final Declaration in the Namecheap, 

Inc. v. ICANN Independent Review Process (Namecheap IRP) and passed a resolution: (i) 

acknowledging the IRP Panel’s declarations; (ii) directing ICANN organization to reimburse 

https://www.icann.org/en/system/files/correspondence/namecheap-to-icann-board-15apr24-en.pdf
https://www.icann.org/en/system/files/files/irp-namecheap-economist-supplemental-report-31aug24-en.pdf
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Namecheap the amount designated by the Panel; and (ii) determining that further consideration 

was needed regarding the IRP Panel’s non-binding recommendations set forth in the Final 

Declaration. 

Whereas, on 11 June 2023, in accordance with the Board Accountability Mechanisms 

Committee’s (BAMC) recommendation, the Board:  (a) directed ICANN org to retain an 

economist to provide input regarding the current domain name system (DNS) marketplace as it 

relates to the market power of .INFO and .ORG; and (b) asked the BAMC, following its 

consideration of the economist’s input, to provide the Board with its findings and 

recommendations as to next steps. 

Whereas, ICANN retained an economist to provide an economic report regarding the current 

DNS marketplace as it relates to the market power of .INFO and .ORG (Economic Report), 

which was issued in February 2024. 

Whereas, the BAMC provided Namecheap with an opportunity to submit a written response to 

the findings in the Economic Report, which Namecheap provided in April 2024 (Namecheap 

Letter).  

Whereas, pursuant to the BAMC’s direction, ICANN asked the economist to provide a 

supplemental report addressing the comments raised in the Namecheap Letter, which the 

economist provided in August 2024 (Supplemental Report).   

Whereas, the BAMC has reviewed, considered and evaluated materials relevant to this matter 

including, but not limited to, the Namecheap IRP Panel’s Final Declaration and 

recommendations, the Economic Report, the Namecheap Letter, and the Supplemental Report, 

and has recommended that the Board determine that the 2019 .INFO and .ORG Registry 

Agreements be maintained without price control provisions. 

Whereas, the BAMC has further recommended that the Board direct the Interim President and 

CEO, or her designee(s), to consider whether further clarity regarding ICANN’s decision-making 

and public comment processes would be beneficial, recognizing that there are Bylaws 

provisions and ICANN procedures already in place that provide guidance regarding the roles of 

the Board and ICANN org as well as regarding the public comment process. 

Resolved (2024.XX.XX.XX), the Board hereby:  (a) determines that the 2019 .INFO and .ORG 

Registry Agreements be maintained without price control provisions; and (b) directs the Interim 

https://www.icann.org/en/system/files/files/economic-analysis-info-org-14feb24-en.pdf
https://www.icann.org/en/system/files/correspondence/namecheap-to-icann-board-15apr24-en.pdf
https://www.icann.org/en/system/files/correspondence/namecheap-to-icann-board-15apr24-en.pdf
https://www.icann.org/en/system/files/files/irp-namecheap-economist-supplemental-report-31aug24-en.pdf
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President and CEO, or her designee(s), to consider whether further clarity regarding ICANN’s 

decision-making and public comment processes would be beneficial, recognizing that there are 

Bylaws provisions and ICANN procedures already in place that provide guidance regarding the 

roles of the Board and ICANN org as well as regarding the public comment process. 

PROPOSED RATIONALE: 

After careful review of the Final Declaration in the Namecheap, Inc. v. ICANN Independent 

Review Process (Namecheap IRP), the Namecheap IRP Panel’s recommendations, the 

Economic Report, the Namecheap Letter, the Supplemental Report, the public comments 

received in 2019 regarding the 2019 .INFO and .ORG Registry Agreements, the Board 

Accountability Mechanisms Committee’s (BAMC) analysis and recommendations, as well as 

other relevant information, the Board has determined that the 2019 .INFO and .ORG Registry 

Agreements will be maintained without price control provisions.  The Board also notes the 

Namecheap IRP Panel’s recommendation that ICANN consider whether further clarity with 

respect to ICANN’s decision-making and public comment processes might be useful, and the 

Board is directing the Interim President and CEO, or her designee(s), to consider whether 

further clarity regarding ICANN’s decision-making and public comment processes would be 

beneficial, recognizing that there are Bylaws provisions and ICANN procedures already in place 

that provide guidance regarding the roles of the Board and ICANN org as well as  regarding the 

public comment process. 

Background Information 

Namecheap, Inc. (an ICANN accredited registrar) initiated an IRP in February 2020, 

challenging, among other things, the lack of price control provisions in the 2019 .BIZ, .INFO, 

and .ORG Registry Agreements.  The IRP Panel issued its Final Declaration on 26 December 

2022. 

IRP Panel’s Final Declaration: 

In terms of requested relief, Namecheap had urged the IRP Panel to reimpose price controls in 

the 2019 Registry Agreements for .BIZ, .INFO, and .ORG.  The Panel did not grant the 

requested relief, noting that such an “order” is not within an IRP panel’s remit.   

The IRP Panel determined that Namecheap had “prevailed on some, but not all of its claims.”  

(Final Decl., ¶ 451.)  The Panel determined that: (i) Namecheap failed to prove that the removal 
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of the price controls amounted to discriminatory treatment under the Bylaws; and (ii) several of 

Namecheap’s claims were untimely, including all claims involving .BIZ. 

The Panel also concluded that Namecheap prevailed on certain claims regarding the lack of 

price control provisions in the 2019 Registry Agreements for .INFO and .ORG, finding that:  (i) 

ICANN did not reach its renewal decisions regarding the .INFO and .ORG Registry Agreements 

in an open and transparent manner; (ii) ICANN’s renewal of these legacy agreements involved a 

policy decision to be made by the ICANN Board rather than the ICANN organization; and (iii) 

ICANN did not comply with the procedural requirements for ensuring that it promotes the global 

public interest and acts for the benefit of the Internet community as a whole. 

IRP Panel’s Recommendations: 

In light of its declarations and its view that the noted violations “are procedural rather than 

substantive in nature,” “[t]he Panel’s overall recommendation is that the ICANN Board analyze 

and discuss what steps to take to remedy both the specific violations found by the Panel, and to 

improve its overall decisionmaking process to ensure that similar violations do not occur in the 

future.”  (Final Decl., ¶ 493.)  The Panel also recommended that the Board consider taking the 

following actions:  (1) decisions as to how to implement the Panel’s declarations should be 

made by the Board; (2) consider implementing a process to conduct further analysis as to 

whether including price control provisions in the .INFO and .ORG Registry Agreements is in the 

global public interest that encourages participation of diverse stakeholders in an open and 

transparent manner; (3) consider remedial measures as to both .INFO and .ORG, but noted that 

the measures for .ORG may be stronger than for .INFO; (4) retain an economist to study 

whether .INFO and .ORG have sufficient market power that price control provisions may be 

desirable (or explain the reasons for not retaining an economist); (5) if the Board concludes that 

some form of price controls for .INFO and/or .ORG are in the global public interest, ICANN 

should seek to amend those 2019 Registry Agreements to include appropriate price controls; (6) 

the Board “may wish to consider approaching” the .INFO and .ORG registry operators about 

agreeing to some form of price controls, even before evaluating whether price caps are needed; 

and (7) consider “revisions to ICANN's decisionmaking process to reduce the risk of similar 

procedural violations in the future[,]” such as “adopt[ing] guidelines for determining what 

decisions involve policy matters for the Board to decide, or what are the issues on which public 

comments should be obtained.”  (Final Decl., ¶¶ 497-504.) 



 

 

 6 

In explaining its recommendations, the Panel reiterated that Bylaws “Section 4.3 draws a clear 

distinction between the Panel’s power to ‘declare’ and its power to ‘recommend.’  An IRP Panel 

may ‘declare’ that ICANN action violates the Articles and Bylaws, but can only ‘recommend’ that 

ICANN take specific action.”  (Final Decl., ¶ 472.)  In accordance with the Bylaws, the Panel 

explicitly stated that it “will only declare whether ICANN violated the Articles and Bylaws, and 

will limit itself to recommending (not ordering) remedial action to the extent a violation is found.”  

(Final Decl., ¶ 482; see also, Final Decl., ¶¶ 473-475, 483, 497.)  The Panel also stated that:  

“While providing recommendations is consistent with the purpose of the independent review 

process, the Panel notes that it has no expertise or experience regarding the internal operations 

of ICANN, or with the diverse stakeholders in the global Internet community, aside from 

information presented in this proceeding.  Thus, the Panel’s recommendations are directed at 

identifying issues and measures that ICANN should consider and analyze further, in 

consultation with the Internet community.”  (Final Decl., ¶ 492.) 

Board Resolution and the BAMC’s Consideration and Recommendations 

At its 11 June 2023 meeting, the Board:2   

 “[D]irect[ed] the Interim President and CEO, or her designee(s), to retain an economist 

to provide input regarding the current domain name system (DNS) marketplace with 

respect to the market power of .INFO and .ORG;” and  

 “[A]sk[ed] the BAMC, following its receipt and consideration of the economist’s input, to 

provide the Board with its findings and recommendations as to next steps.” 

Pursuant to the Board’s 11 June 2023 resolution, ICANN retained Gregory K. Leonard, Ph.D., 

an economist with Charles River Associates, a globally recognized economic consulting firm, to 

provide input regarding the current DNS marketplace with respect to the market power of .INFO 

and .ORG.  Dr. Leonard prepared a report addressing the issues identified in the Board’s 

resolution (Economic Report) (summarized below), which was provided to the BAMC.  At its 22 

February 2024 meeting, the BAMC decided that it would be prudent to provide Namecheap with 

an opportunity to submit a response to the findings in the Economic Report.  ICANN posted the 

Economic Report and the BAMC sent a letter to Namecheap, providing a link to the Economic 

Report and an opportunity for Namecheap to submit a written response to the Economic Report.  

Namecheap submitted a letter response on 15 April 2024 (Namecheap Letter), reiterating many 

                                                 
2 Additional background information is available in the Board’s 21 January 2023 Resolution and Rationale 
and in the Board’s 11 June 2023 Resolution and Rationale, and is incorporated herein. 

https://www.icann.org/en/system/files/files/economic-analysis-info-org-14feb24-en.pdf
https://www.icann.org/en/board-activities-and-meetings/materials/minutes-meeting-of-the-board-accountability-mechanisms-committee-bamc-22-02-2024-en
https://www.icann.org/en/board-activities-and-meetings/materials/minutes-meeting-of-the-board-accountability-mechanisms-committee-bamc-22-02-2024-en
https://www.icann.org/en/system/files/correspondence/sanchez-to-namecheap-05mar24-en.pdf
https://www.icann.org/en/system/files/correspondence/namecheap-to-icann-board-15apr24-en.pdf
https://www.icann.org/en/board-activities-and-meetings/materials/approved-resolutions-regular-meeting-of-the-icann-board-21-01-2023-en#section2.b
https://www.icann.org/en/board-activities-and-meetings/materials/approved-resolutions-regular-meeting-of-the-icann-board-11-06-2023-en#section2.a
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of the same arguments that Namecheap raised in its IRP with regard to price control provisions 

and critiquing certain aspects and conclusions of the Economic Report (summarized below).  In 

light of ICANN’s transparency obligations and in an effort to address the IRP Panel’s 

recommendations, the BAMC directed ICANN org to ask Dr. Leonard to provide a supplemental 

written response addressing the comments raised in the Namecheap Letter.  On 31 August 

2024, Dr. Leonard issued a written supplemental report responding to the Namecheap Letter 

(Supplemental Report) (summarized below). 

Overview of the Economic Report 

In accordance with the Board’s 11 June 2023 Resolution, ICANN retained Dr. Leonard “to 

provide input regarding the current domain name system (DNS) marketplace as it relates to the 

market power of .INFO and .ORG.”  Dr. Leonard provided his Economic Report on 14 February 

2024, entitled “Economic Analysis of Whether .info and .org Possess Market Power.”  Based on 

his extensive review and analysis of the DNS marketplace, market economies, the history of 

.INFO and .ORG registration pricing, and competitive market forces and other factors within the 

DNS marketplace, Dr. Leonard reached the following conclusions in his Economic Report: 

 Dr. Leonard explained that, for the various reasons detailed in the Economic Report, 

“price controls are disfavored in market economies except in narrow circumstances 

where a firm has substantial and durable ‘market power’—the ability to charge a price 

significantly above the competitive level for an extended period of time.” 

 After evaluating four years of registration pricing for .INFO and .ORG following the 2019 

Registry Agreement renewals, Dr. Leonard found that “[d]uring that time, contrary to 

what would have been expected had the price control provision been constraining the 

wholesale registration prices of .info and .org, we did not see those prices increase 

significantly.  Rather, the .org price has not increased at all and the .info price has not 

increased more than the price control provision would have allowed, had it been in 

place.  In the absence of the price control provision, the wholesale registration prices for 

.info and .org were almost certainly constrained during the last four years by competitive 

market forces and other factors.  Thus, the historical experience is consistent with .info 

and .org not having substantial and durable market power.” 

 Dr. Leonard further concluded that .INFO and .ORG have faced increasing competition 

from other TLDs over time, and that other TLDs have been growing in terms of 

https://www.icann.org/en/system/files/files/irp-namecheap-economist-supplemental-report-31aug24-en.pdf
https://www.icann.org/en/system/files/files/economic-analysis-info-org-14feb24-en.pdf
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registrations while registrations in .INFO and .ORG have fallen over time.  Dr. Leonard 

also found that “the wholesale registration prices for .info and .org have been in line both 

with inflation as well as the registration prices of other TLDs,” and that “market factors 

would constrain .org or .info from engaging in opportunism, such as by increasing 

renewal prices.”  All of which further indicated to Dr. Leonard that .INFO and .ORG do 

not possess substantial and durable market power. 

 Dr. Leonard opined that, because PIR is a not-for-profit entity, it “would be contrary to 

PIR’s stated goals to increase its registration price excessively by exploiting any market 

power it possessed.” 

 Dr. Leonard further noted that the above-mentioned factors (as explained in the 

Economic Report) “mean that registrars as well as registrants are protected from 

excessive wholesale price increases.”  Dr. Leonard went on to explain that “in addition[,] 

registrars have incentive and ability to pass on wholesale price increases to retail prices 

without losing many customers.  This provides further protection to registrars from any 

adverse impact.” 

 Dr. Leonard further concluded that there is “no reason to believe that the lack of 

substantial and durable market power for .org and .info will change in the future.” 

Overview of Namecheap’s 15 April 2024 Letter Responding to the Economic Report    

Namecheap submitted a letter on 15 April 2024 in response to the Economic Report 

(Namecheap Letter).  The Namecheap Letter reiterates many of the same arguments that 

Namecheap raised in its IRP regarding price controls as well as lodges several specific critiques 

regarding certain aspects and conclusions of the Economic Report, including but not limited to 

the following: 

 Namecheap alleged that the Economic Report failed to comply with the IRP Panel’s 

recommendation because it “is not a formal and detailed study of the extent of market 

power of .ORG and .INFO and fails to address a number of points that Namecheap 

made about .ORG’s special market power.”   

https://www.icann.org/en/system/files/correspondence/namecheap-to-icann-board-15apr24-en.pdf
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 Namecheap alleged that the Economic Report lacked transparency because it 

purportedly did “not reveal the questions that ICANN asked [Dr. Leonard] to examine” 

and Namecheap asserted that the Economic Study is “biased” and “not analytical.” 

 Namecheap alleged that the Economic Report is flawed because there was “no detailed 

analysis of the market, no estimate of demand curves or analysis of cross-elasticities of 

demand, and no proper analysis of available close substitutes.”  Namecheap also 

claimed that Dr. Leonard ignored the likely reason why the .ORG and .INFO registry 

operators have not increased prices (namely, according to Namecheap, the operators 

are allegedly waiting until these proceedings are over to raise prices) and that Dr. 

Leonard “downplay[ed] future risks” of price increases.  Namecheap also claimed that 

Dr. Leonard did not consider risks from “consolidation” of the TLDs operated by PIR and 

“consolidation” of Identity Digital’s operation of .INFO and provision of back-end registry 

services for .ORG and other TLDs. 

 Namecheap also alleged, based on a legal disclaimer in the Economic Report, that the 

Economic Report was made without a “duty of care” and that Dr. Leonard’s employer, 

Charles River Associates, did not “sanction” the Economic Report. 

Overview of the Economist’s Supplemental Report 

At the BAMC’s direction, ICANN asked Dr. Leonard to provide a supplemental written response 

addressing the comments raised in the Namecheap Letter (Supplemental Report).  Dr. Leonard 

reviewed the Namecheap Letter and issued his Supplemental Report on 31 August 2024 “to 

assist the ICANN Board of Directors in its consideration of the relevant issues by addressing the 

Namecheap Letter and providing additional discussion of the analyses [he] performed and the 

reasons why [he] reached the conclusion that .info and .org do not have substantial and durable 

market power.”  As explained in more detail in the Economic Report and the Supplemental 

Report, in Dr. Leonard’s Supplemental Report: 

 Dr. Leonard explained that, contrary to Namecheap’s claims, the Economic Report 

clearly discloses Dr. Leonard’s assignment from ICANN and that the Economic Report 

“is transparent in the manner that is customary for such economics reports.” 

 In terms of Namecheap’s claim that estimating demand curves and evaluating cross-

elasticities of demand is the only method for analyzing market power, Dr. Leonard 

https://www.icann.org/en/system/files/files/irp-namecheap-economist-supplemental-report-31aug24-en.pdf
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explained that this is incorrect.  In fact, given the unavailability of complete and reliable 

pricing data, such a demand estimation is not possible here.  Rather, Dr. Leonard 

“determined that several of the other methods for assessing market power were the 

most likely to be informative.”  Specifically, Dr. Leonard:  (i) evaluated historical pricing 

in .INFO and .ORG after the price caps were removed, which is a “standard tool … for 

assessing market power”; (ii) compared changes in .INFO and .ORG wholesale prices 

to inflation and changes in the prices of other TLDs as a “benchmark analysis”; (iii) 

“examined trends in the level and share of .info’s and .org’s registrations in the wake of 

the introduction of many new gTLDs,” which is a “natural experiment” that is useful for 

assessing market power; and (iv) reviewed “qualitative evidence regarding customer 

substitution” of TLDs and “several factors that are idiosyncratic to the TLD marketplace 

and relevant to market power” in reaching his conclusion that .INFO and .ORG do not 

have sustainable and durable market power. 

 Despite Namecheap’s claims, Dr. Leonard stated that he did consider future risks of 

price increases, but he concluded that growing competition is likely to lessen that risk, 

and he did consider the “unique characteristics of .org,” namely that it has acquired a 

semantic meaning associated with not-for-profit entities and is a legacy gTLD, but 

noted that if these characteristics equated to market power Dr. Leonard would have 

observed it in his market power analysis, which he did not. 

 With respect to the “consolidation” concerns raised by Namecheap, Dr. Leonard did not 

find them problematic.  The other TLDs operated by PIR have an extremely small share 

of domain name registrations (approximately 0.02%), and “PIR did not increase the 

registration fees of these other TLDs after acquiring them in 2020.”  Moreover, 

according to Dr. Leonard, there is nothing economically troubling about Identity Digital 

operating .INFO and providing back-end services for .ORG and other TLDs because 

“the wholesale registration price for a TLD is set by the registry operator, not the back-

end operator, and the registry operators have the incentive to compete with each other 

for business.” 

 Finally, the Supplemental Report addressed the “non-economic issues” raised in the 

Namecheap Letter.  According to Dr. Leonard, Namecheap misunderstood the legal 

disclaimer contained in the Economic Report, which is standard for reports like this and 

does not mean that Dr. Leonard did not exercise a “duty of care” in preparing, or that 
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Charles River Associates did not “sanction,” the Economic Report.  Likewise, Dr. 

Leonard stated that his “conclusions were not pre-determined by any ‘bias,’” but were 

“based on evidence” he reviewed.  Dr. Leonard also remarked that whether the 

Economic Report complies with the IRP Panel’s recommendation is a legal question, 

but he noted that he “was asked to assess the market power of .info and .org, which 

would appear to be a relevant question.” 

BAMC Consideration and Board Decision 

Pursuant to the Board’s directive in Resolution 2023.06.11.07, the BAMC, and then the Board, 

considered materials relevant to this matter including, but not limited to, the Namecheap IRP 

Final Declaration, the Economic Report, the Namecheap Letter, and the Supplemental Report.   

After careful review of and discussion regarding the economist’s input and supporting 

information regarding the current DNS marketplace and the .INFO and .ORG gTLDs in 

particular, as well as the points raised in the Namecheap Letter and in the public comments 

received in 2019 regarding the 2019 .INFO and .ORG Registry Agreements, both the BAMC 

and the Board have concluded that the 2019 .INFO and .ORG Registry Agreements should be 

maintained without price control provisions. 

The BAMC noted and the Board notes here Dr. Leonard’s expert input that “price controls are 

disfavored in market economies except in narrow circumstances where a firm has substantial 

and durable ‘market power’—the ability to charge a price significantly above the competitive 

level for an extended period of time.”  The BAMC noted and the Board now notes that Dr. 

Leonard conducted multiple methods of analysis to reach his conclusion that .INFO and .ORG 

“do not have sustainable and durable market power,” meaning .INFO and .ORG do not possess 

the ability to charge a wholesale price significantly above the competitive level for an extended 

period of time.   

In particular, Dr. Leonard evaluated historical pricing in .INFO and .ORG after the execution of 

the 2019 Registry Agreements without price control provisions, which Dr. Leonard stated is a 

“standard tool … for assessing market power.”  In this analysis, Dr. Leonard found that “the .org 

price has not increased at all and the .info price has not increased more than the price control 

provision would have allowed, had it been in place.”  The BAMC and Board agree with Dr. 

Leonard that this likely means that competition, rather than the price control provisions, has 

https://www.icann.org/en/board-activities-and-meetings/materials/approved-resolutions-regular-meeting-of-the-icann-board-11-06-2023-en#section2.a


 

 

 12 

historically restrained pricing in .INFO and .ORG.3  The Board also notes that Dr. Leonard found 

it significant that the .ORG registry operator, PIR, is a non-profit organization that has publicly 

vowed to not significantly increase .ORG registry prices.  Dr. Leonard also compared changes 

in .INFO and .ORG wholesale prices to inflation and changes in the prices of other TLDs as a 

“benchmark analysis.”  Based on this analysis, Dr. Leonard found that “the wholesale 

registration prices for .info and .org have been in line both with inflation as well as the 

registration prices of other TLDs.”  Dr. Leonard also “examined trends in the level and share of 

.info’s and .org’s registrations in the wake of the introduction of many new gTLDs,” which, 

according to Dr. Leonard, is a “natural experiment” that is useful for assessing market power.  

On this front, Dr. Leonard found that “the number of registrations, as well as the share of 

registrations, on .info and .org has fallen over time.”  Dr. Leonard also reviewed “qualitative 

evidence regarding customer substitution” of TLDs and “several factors that are idiosyncratic to 

the TLD marketplace and relevant to market power.”  Specifically, Dr. Leonard viewed 

increasing competition in the DNS from ccTLDs and new gTLDs, registrants’ ability to lock in 

existing gTLD registration prices for up to ten years, and the fact that PIR is a non-profit entity 

as significant curbs on any exercise of market power in .INFO or .ORG.  The results of these 

various methods of analysis form the basis for Dr. Leonard’s conclusion that .INFO and .ORG 

“do not have sustainable and durable market power.” 

In addition, Dr. Leonard provided further information, via his Supplemental Report, addressing 

the critiques raised in the Namecheap Letter and explaining that Namecheap’s allegations did 

not alter the conclusions that Dr. Leonard has reached or the appropriateness of the methods 

Dr. Leonard used to reach those conclusions.  For example, Dr. Leonard’s Supplemental Report 

explained that “estimating demand curves and evaluating cross-elasticities of demand” is not 

the only method for analyzing market power, as Namecheap claims.  Rather, Dr. Leonard 

“determined that several of the other methods for assessing market power [as described in the 

Economic Report and the Supplemental Report] were the most likely to be informative,” given 

the data available and the question that was posed.  Dr. Leonard further explained that his 

Economic Report was transparent in describing the assignment from ICANN, that he was not 

                                                 
3 Dr. Leonard’s opinion that competition (not price controls) has historically been the operative restraint on 
pricing is consistent with the findings and opinions of Dr. Dennis Carlton, the expert economist who 
testified on ICANN’s behalf in the Namecheap IRP.  In the IRP, Dr. Carlton “conclude[d] that TLD 
competition and other factors limit .ORG, .INFO, and .BIZ’s ability to raise prices and that they are unlikely 
to raise prices significantly above the levels that would have been allowed under the prior price controls.  
If they did attempt to raise prices above the levels allowed by the prior price controls, registrants—even 
locked-in registrants—could mitigate the harm of any such increases.”  Carlton Expert Report, ¶ 47. 

https://www.icann.org/en/system/files/files/irp-namecheap-expert-report-carlton-redacted-14jan22-en.pdf
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biased towards a particular conclusion, that he considered future risks of price increases and 

the “unique characteristics of .org,” that the “consolidation” claims raised by Namecheap were 

not economically troubling, and that he exercised a duty of care in drafting the Economic 

Report, despite Namecheap’s claims to the contrary.  The BAMC and the Board appreciate 

Namecheap’s comments and Dr. Leonard’s responses thereto.  In the BAMC’s and the Board’s 

view, Dr. Leonard presented a thorough, exacting and independent market power analysis that 

the BAMC and Board are justified in relying upon in reaching its decision to maintain the 2019 

.INFO and .ORG Registry Agreements without price control provisions. 

Furthermore, the BAMC and the Board agree with Dr. Leonard that competition in the DNS has 

increased over the years and will likely continue to increase.  That is, today, registrants now 

have the option of registering domain names in numerous ccTLDs and in over 1,200 new 

gTLDs, which were added to the DNS resulting from the 2012 Round of the New gTLD 

Program, in addition to legacy gTLDs such as .INFO and .ORG.  And the DNS will continue to 

expand and gTLD competition will continue to increase with the upcoming Next Round of the 

New gTLD Program.     

Also important to the BAMC’s and the Board’s consideration, as stated earlier, is Dr. Leonard’s 

conclusion that, in market economies, price regulation is the exception not the norm because 

there are significant costs and risks associated with price regulation (or, in this case, price 

controls through contractual terms).4  One of the concerns is that ICANN could set the wrong 

price control level, which could negatively impact registry and registrar incentives and flexibility 

in offering their products and services.5  These risks are compounded by the fact that ICANN is 

not a price regulator6 and does not possess the institutional capacity, resources, or expertise to 

act as a price regulator or to affirmatively set prices in the DNS.7 

Finally, the BAMC and the Board agree with Dr. Leonard’s point that, even if one were 

concerned about .INFO and .ORG market power, the “price lock” provisions in the .INFO and 

.ORG Registry Agreements serve to protect from exercise of that market power.  Specifically, 

                                                 
4 Economic Report, 4-5. 
5 Economic Report, 4 (“To the extent that the regulated price differs from the price that would have been 
set by the market, the regulated price will distort the incentives to economic agents and thus distort the 
allocation of resources.”). 
6 Bylaws, Art. 1, § 1.1(c) (“ICANN does not hold any governmentally authorized regulatory authority.”); 
Afilias Domains Limited No. 3 v. ICANN, Final Declaration, ¶ 352 (finding that ICANN is not an economic 
regulator). 
7 Witness Statement of J. Beckwith Burr, January 14, 2022, ¶ 19; Witness Statement of Maarten 
Botterman, January 14, 2022, ¶ 8. 

https://www.icann.org/en/system/files/files/economic-analysis-info-org-14feb24-en.pdf
https://www.icann.org/en/system/files/files/economic-analysis-info-org-14feb24-en.pdf
https://www.icann.org/resources/pages/governance/bylaws-en
https://www.icann.org/en/system/files/files/irp-namecheap-witness-statement-burr-14jan22-en.pdf
https://www.icann.org/en/system/files/files/irp-namecheap-witness-statement-botterman-14jan22-en.pdf
https://www.icann.org/en/system/files/files/irp-namecheap-witness-statement-botterman-14jan22-en.pdf
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the .INFO and .ORG Registry Agreements allow registrars, on behalf of their registrant 

customers, to register or renew .INFO and .ORG domain names for up to a 10-year total 

registration term, at the then-current price.  Thus, registrants can protect themselves against 

any excessive price increases charged by registrars by locking in the existing registration price, 

which further mitigates any concerns about potential market power.  Likewise, Dr. Leonard 

noted that registrars are also somewhat insulated from registry price increases because they 

are incentivized to pass price increases on to registrants. 

While it is true that, when ICANN posted the 2019 .INFO and .ORG Registry Agreements for 

public comment, there were numerous comments expressing concerns that registry prices in the 

.INFO and .ORG gTLDs would exceed the levels permitted by the previous price controls, that 

has not come to pass this many years later, as Dr. Leonard has confirmed.  In addition, Dr. 

Leonard reviewed the 2019 public comments and concluded that his findings regarding .INFO’s 

and .ORG’s lack of market power addressed the economics-related concerns about potential 

excessive future price increases voiced in those comments. 

Based upon the Board’s consideration of the IRP Panel’s findings and recommendations, the 

Economic Report and the Supplemental Report, Namecheap’s comments on the Economic 

Report, the public comments received in 2019 regarding the 2019 .INFO and .ORG Registry 

Agreements, the BAMC’s analysis and recommendations, and other relevant information, the 

Board has determined that the 2019 .INFO and .ORG Registry Agreements should be 

maintained without price control provisions.   

Furthermore, with the actions, analysis and decisions leading up to and contained in this 

Resolution and Rationale, ICANN has considered each of the IRP Panel’s recommendations.  

Namely, the Board, with this and prior Resolutions on this matter, is the one making the decision 

as to how to implement the Panel’s declarations, which addresses Panel Recommendation No. 

1.  By retaining an economist to provide a thorough report regarding the current DNS 

marketplace as it relates to the market power of .INFO and .ORG, as well as considering 

Namecheap’s comments on the Economic Report, and with the Board providing this 

comprehensive rationale for its decision in an open and transparent manner, ICANN has 

addressed Panel Recommendation Nos. 2 through 6.  And with respect to Panel 

Recommendation No. 7, the Board notes the Panel’s recommendation regarding whether 

further clarity with respect to ICANN’s decision-making and public comment processes might be 

useful, and directs ICANN org to consider whether further clarity regarding ICANN’s decision-
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making and public comment processes would be beneficial, recognizing that there are Bylaws 

provisions and ICANN procedures already in place that provide guidance regarding the roles of 

the Board and ICANN org as well as regarding the public comment process.   

These actions and decisions are within ICANN's Mission and are in the public interest as it is 

important to ensure that, in carrying out its Mission, ICANN is accountable to the community for 

operating within the Articles of Incorporation, Bylaws, and other established procedures.  This 

accountability includes having a process in place by which a person or entity materially and 

adversely affected by a Board or organization action or inaction may challenge that action or 

inaction. 

Taking this decision is not expected to have any immediate direct financial impact on ICANN.  

This action will not have any direct impact on the security, stability or resiliency of the domain 

name system.   

This is an Organizational Administrative function that does not require public comment. 

 
Submitted By:   Amy A. Stathos, Deputy General Counsel 
Date Noted:   1 November 2024  
Email:    amy.stathos@icann.org 
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FINAL DECLARATION OF THE INDEPENDENT REVIEW PROCESS PANEL 

I. INTRODUCTION  

1. This case arises from an Independent Review Process (“IRP”) initiated by 

Claimant Namecheap, Inc. (“Namecheap” or “Claimant”) against the Internet 

Corporation for Assigned Names and Numbers (“ICANN” or “Respondent”).1 At issue 

is whether ICANN acted contrary to the ICANN Articles of Incorporation (“Articles”) 

and ICANN Bylaws (“Bylaws”) by approving new registry agreements in 2019, which 

removed the limits on maximum increases in the prices charged by the registry 

operators of the .ORG, .INFO, and .BIZ generic Top-Level Domains (“gTLDs”).   

2. ICANN is responsible for overseeing the technical coordination of the 

Internet domain name system on behalf of the Internet community. ICANN enters into 

contracts with registry operators that operate specific gTLDs, such as .ORG, .INFO, and 

.BIZ. Registrars such as Namecheap purchase the non-exclusive rights to specific 

domain names from registry operators and sell them to end-users.   

3. Thus, if an organization called “Noname” wanted to operate a website at 

“www.noname.org,” it could purchase the right to use that name from a registrar such 

as Namecheap, which would purchase the right to use that name from the registry 

operator for the .ORG gTLD, which is currently the Public Interest Registry, or “PIR.”  

4. Before 1 July 2019, ICANN’s registry agreements with the operators of the 

.ORG, .INFO and .BIZ gTLDs capped price increases by registry operators at 10% per 

year.    

5. When the registry agreements for .ORG, .INFO, and .BIZ expired on 

30 June 2019, they were replaced with new registry agreements (the “2019 Registry 

Agreements”) that did not include this cap on price increases. As a result, the registry 

operators of the .ORG, .INFO, and .BIZ gTLDs were now able to increase prices by more 

than 10% annually. ICANN’s decision to remove the cap on price increases from the 

2019 Registry Agreements is referred to as the “Price Cap Decision.”     

 

1 For convenient reference, the attached Appendix A sets forth all defined terms used in this 
Declaration. 
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6. IRP proceedings allow independent review of ICANN’s actions that are 

alleged to violate the Articles or Bylaws.  

7. Namecheap’s IRP Request challenges “ICANN’s decision to remove the 

provisions according to which the operators of .ORG, .INFO and .BIZ were bound by 

maximum prices they could charge to ICANN-accredited registrars for new and 

renewal domain name registrations and for transferring a domain name registration 

from one ICANN-accredited registrar to another.”2  

8. Namecheap’s IRP Request seeks, inter alia, the following relief: 

i. A declaration that ICANN acted contrary to its Articles and Bylaws; 

ii. A declaration that, in order to comply with its Articles and Bylaws, 

ICANN must annul the Price Cap Decision; 

iii. A declaration that, in order to comply with its Articles and Bylaws, 

ICANN must ensure that .ORG remains dedicated to the non-profit sector 

by adopting measures such as requiring that .ORG be operated by a non-

profit entity that charges registry fees that remain as low as feasible 

consistent with the maintenance of good quality service; and 

iv. A declaration that, in order to comply with its Articles and Bylaws, 

ICANN must ensure that price caps for legacy gTLDs can only be 

removed following policy development process that takes due account of 

the interests of the Internet users and with the involvement of the 

different stakeholders.3 

9. This Declaration sets forth the Panel’s decision on Namecheap’s IRP 

Request. 

II. THE PARTIES AND COUNSEL 

10. Claimant Namecheap is an ICANN-accredited domain registrar and 

technology company founded in 2000, with its registered office at 4600 East Washington 

 
2 Namecheap Request for IRP ¶ 2. 

3 Id. ¶ 58. 



  
8 

 
 

 

Street, Suite 305 Phoenix, AZ 85034, USA. It manages over 10 million domains and is 

one of the top web hosting providers in the world.4 

11. Claimant is represented in this proceeding by: 

Flip Petillion, Jan Janssen, and Diego Noesen of: 

PETILLION 

Guido Gezellestraat 126 

B-1654 Huizingen 

Belgium 

 

12. Respondent ICANN is a non-profit public corporation organized under 

the laws of California, with its registered office at 1205 Waterfront Drive, Suite 300, Los 

Angeles, CA, USA 90094-2536.  

13. Respondent is represented in this proceeding by: 

Jeffrey A. LeVee, Eric P. Enson, Kelly M. Watne, and Nathan Gencarella of: 

JONES DAY 

555 South Flower Street, 50th Fl. 

Los Angeles, CA 90071 USA 

 

III. BACKGROUND FACTS 

C. The Domain Name System and ICANN 

14. The creation of the Domain Name System (“DNS”), as a hierarchical 

structure with top-level domains (TLDs) dates back to 1981.5 Prior to ICANN’s creation 

 
4 Namecheap Pre-Hearing Brief ¶ 4. 

5 Namecheap Pre-Hearing Brief ¶ 55-56. This summary of background facts is based primarily 
on the background descriptions in the Parties’ submissions, which appear to be undisputed.  
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in 1998, the only generic TLDs (“gTLDs,” as contrasted with ccTLDs, country code top-

level domains) were .COM, .NET and .ORG. 6  

15. The DNS makes the Internet network easier to navigate and manage in at 

least two ways. First, domain names are easier for people to remember than the IP 

addresses assigned to each computer, which are a series of numbers. Second, the 

hierachical structure of the DNS avoids the need for every computer on the network to 

maintain a current list of all IP addresses of every other computer. Instead, each 

computer needs only a list of the IP addresses of the computers (called root name 

servers) that coordinate communications for a particular TLD. For example, if a user 

wants to access the ICANN website at ICANN.org, the user’s computer communicates 

with the root name server for the .ORG TLD, which will then direct the query to the 

servers for the ICANN.org website.7    

16. ICANN controls and manages the unique single root at the top of the 

DNA hierarchical structure, including the allocation of IP addresses and the delegation 

of TLDs into the root. Registry operators for a specific TLD (such as .ORG) must obtain 

a license from ICANN for their TLD servers to be accessible via the Internet. Thus, 

ICANN controls both what TLDs are recognized, and the terms and conditions under 

which registry operators may operate their TLDs on the Internet.8   

C. The Original gTLDs and Three Rounds of Expansions 

17. The three original gTLDs (.COM, .NET, and .ORG) were all managed by 

Verisign (then known as Network Solutions), and price controls were required by the 

National Telecommunications and Information Administration (“NTIA”).9 

18. Following its creation on 30 September 1998, ICANN introduced 

additional gTLDs in three rounds. The first round, in 2000, included .BIZ, .INFO, 

 
6 Namecheap Pre-Hearing Brief ¶ 61. The original gTLDs also included .EDU, .INT, .GOV, and 
.MIL, but Namecheap notes that they are subject to strict registration requirements and are thus 
not comparable to .COM, .NET, and .ORG.   

7 Namecheap Pre-Hearing Brief ¶ 55-56. 

8 Namecheap Pre-Hearing Brief ¶ 59-60. 

9  ICANN Pre-Hearing Brief ¶ 23. 
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.NAME and .PRO.10 The Registry Agreements for the unsponsored TLDs introduced 

during this round all had price controls.11  

19. The second round of additional gTLDs took place in 2004 and was limited 

to sponsored TLDs without any price controls.12  

20. The original three gTLDs and the gTLDs delegated during the first and 

second round expansions are collectively referred to as “legacy gTLDs.”13   

21. The third round was by far the largest expansion, involving over a 

thousand new gTLDs. It became known as the “New gTLD Program.” It dates back to a 

policy development process to develop recommendations for the introduction of new 

gTLDs that ICANN’s Generic Names Support Organization (“GNSO”) began in 2005.14   

22. The ICANN Board adopted the GNSO recommendations in June 2008, 

and the application window was officially launched in 2012. Applications were 

evaluated under ICANN’s New gTLD Applicant Guidebook.15  

C. The Base Registry Agreement for New gTLDs  

23. Successful applicants proceeded to contract with ICANN, executing a 

Base Registry Agreement applicable to all new gTLDs.16 The version of the Guidebook 

that included the draft Registry Agreement was opened for public comments in 2008 

and, after several revisions, formed the basis for launching the New gTLD Program in  

2012. Another public comment period occurred in February 2013.17 

 
10 Namecheap Pre-Hearing Brief ¶ 87. 

11 ICANN Pre-Hearing Brief ¶ 24. 

12 Namecheap Pre-Hearing Brief ¶ 87. “Sponsored” gTLDs are specialized gTLDs with a 
sponsor who represented the community to which they are directed.  “Unsponsored” gTLDs 
are intended for broader use and do not have a sponsor. ICANN Pre-Hearing Brief ¶ 24.    

13 Namecheap Pre-Hearing Brief ¶ 61. 

14 ICANN Pre-Hearing Brief ¶ 26. 

15 Id. 

16 ICANN Pre-Hearing Brief ¶ 27.  

17 ICANN Pre-Hearing Brief ¶¶ 27, 29-31. 
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24. In June 2009, ICANN retained an economist, Professor Dennis W. Carlton, 

to evaluate various aspects of the New gTLD program, including assessing the need for 

price control provisions.  Dr. Carlton concluded that price controls for new gTLDs were 

unlikely to generate significant consumer benefits.18 

25. The new Base Registry Agreement for new gTLDs did not include price 

caps, but did include certain other pricing protections.19 This Base Registry Agreement 

has been adopted for over 1,200 gTLDs in the DNS, mostly without modifications.20 

C. The 2019 Renewal of the Registry Agreements for .ORG, .INFO, and 

.BIZ 

26. In contrast to the new Base Registry Agreement for new gTLDs, the 

Registry Agreements for .ORG, .INFO, and .BIZ included price caps until they were 

removed in 2019. 

27. For example, the 2013 Registry Agreements for .ORG, .INFO, and .BIZ  

limited the price charged to registrars for domain name registrations to US $8.25 until 

the end of 2013, with a maximum price increase of 10% for each subsequent calendar 

year.21   

28. The 2013 .ORG, .INFO, and .BIZ Registry Agreements expired in June 

2019. According to ICANN, the renewal negotiations for .ORG, .INFO and .BIZ began 

in May 2018. ICANN negotiated with the following registry operators: Neustar for .BIZ, 

Afilias for .INFO, and PIR for .ORG. The negotiations between ICANN staff and these 

registry operators were mostly conducted by telephone.22  

29. The agreement renewals were discussed during an ICANN staff meeting 

on 5 December 2018.23 In January 2019, ICANN received a draft memo from Dr. Carlton 

 

18 ICANN Pre-Hearing Brief ¶ 32. 

19 ICANN Pre-Hearing Brief ¶ 34. The Base Registry Agreement is RM 183.   

20 ICANN Pre-Hearing Brief ¶ 36.  

21 Section 7.3(a), 22 August 2013 Registry Agreements for .ORG, .INFO, and .BIZ (RM 18, RM 27, 
RM 28).    

22 ICANN Pre-Hearing Brief ¶ 44 footnote 86. 

23 Namecheap, Pre-Hearing Brief ¶ 153. 
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“ ”. On 

16 January 2019, another staff meeting took place.24 An ICANN Board workshop took 

place in Los Angeles between 25 and 28 January, 2019 during which ICANN staff 

briefed the ICANN Board about the 2019 Registry Agreements. There are no minutes of 

the meeting, but ICANN provided the following summary in July 2019: 

During the course of renewal negotiations with the respective registry 

operators for .biz, .info and .org, the ICANN org provided a briefing and 

held a discussion with the ICANN Board at the Board’s workshop in Los 

Angeles (25-28 January 2019). The org presented the history of the price 

controls in various gTLD contracts, how the concepts of price control and 

price protection were considered by the community during the 

development of the Base gTLD Registry Agreement for the New gTLD 

Program, and rationale for why ICANN org recommended adopting the 

Base RA rather than maintaining the price controls.25 

 

“ICANN org” or “org” refers to the ICANN organization, meaning the staff, as 

distinguished from the ICANN Board. The Board did not intervene in ICANN org’s 

plans to adopt the Base Registry Agreement rather than maintain price controls.  

 

30. In the spring of 2019, ICANN announced that it would renew the .ORG, 

.INFO and .BIZ Registry Agreements without price controls. ICANN received over four 

thousand public comments from non-profits, international organizations, government 

agencies, individuals, and private companies, although many of these were computer-

generated using an online template created by the Internet Commerce Association.26 

Almost all commenters objected to the removal of price controls. The ICANN staff 

published a Report of Public Comment Proceeding for each gTLD summarizing the 

comments. 27 

 
24 Namecheap, Pre-Hearing Brief ¶ 156. 

25Annex 92, Letter from Cyrus Namazi (ICANN) to Zak Muscovitch, (General Counsel Internet 
Commerce Association), 26 July 2019, 
https://www.icann.org/en/system/files/correspondence/namazi-to-muscovitch-26jul19-
en.pdf. 

26 ICANN Pre-Hearing Brief ¶ 51. 

27 ICANN Pre-Hearing Brief ¶¶ 51-52; Namecheap Pre-Hearing Brief ¶¶ 166-67. 

Redacted - Privileged

https://www.icann.org/en/system/files/correspondence/namazi-to-muscovitch-26jul19-en.pdf
https://www.icann.org/en/system/files/correspondence/namazi-to-muscovitch-26jul19-en.pdf
https://www.icann.org/en/system/files/correspondence/namazi-to-muscovitch-26jul19-en.pdf
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31. On 1 May 2019, PIR’s CEO, Jonathan Nevett, sent a letter to the ICANN 

Board stating that PIR (which, again, is the .ORG registry operator) “will not raise 

prices exorbitantly both because doing so would violate our values and because we are 

bound by the competitive market.”28 

32. A Board workshop took place in Marrakesh during the “ICANN65” 

meeting in June 2019. The workshop was closed to the public and minutes were not 

recorded, but ICANN indicates that ICANN staff briefed the Board on the status of 

negotiations and the results of the public comment process, providing an analysis of 

public comments and “briefing papers” that outlined the rationale for renewing the 

Registry Agreements without price controls.29 

33. On 30 June 2019, ICANN renewed the .ORG, .INFO, and .BIZ Registry 

Agreements without price control provisions.30  

C. Namecheap’s Reconsideration Request 19-2 

34. On 12 July 2019, Namecheap requested reconsideration of the Price Cap 

Decision (Reconsideration Request 19-2), asserting that it was contrary to ICANN’s 

Articles of Incorporation and Bylaws and based on an incomplete, non-transparent 

record.31 Namecheap’s Request was limited to .ORG and .INFO.32 

35. On 27 August 2019, ICANN’s Ombudsman accepted reconsideration of 

Request 19-2, while the Board Accountability Mechanisms Committee found that the 

Request was “sufficiently stated.” The Ombudsman proceeded to substantively 

reevaluate Request 19-2 on 7 September 2019. 33 

36. Namecheap and ICANN participated in an unsuccessful “Cooperative 

Engagement Process” on 18 November 2019.34 On 21 November 2019, ICANN’s Board 

 
28 Namecheap Pre-Hearing Brief ¶ 185. 

29 Namecheap Pre-Hearing Brief ¶¶ 179-80. 

30 Namecheap Pre-Hearing Brief ¶ 184; RM 18, 27, 28. 

31 Namecheap Pre-Hearing Brief ¶ 189. 

32 ICANN Pre-Hearing Brief ¶ 56. 

33 Annex 123, 124. 

34 Namecheap Pre-Hearing Brief ¶ 190. 
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denied Reconsideration Request 19-2. 35 On 25 February 2020, Namecheap initiated this 

IRP proceeding 

IV. PROCEDURAL HISTORY OF THIS IRP 

37. On 25 February 2020, Namecheap filed its IRP Request with the 

International Centre for Dispute Resolution (“ICDR”) of the American Arbitration 

Association, which administers IRP proceedings.  

38. Additionally, on 25 February 2020, Claimant filed a request for the 

appointment of an emergency panelist and an order providing for interim measures of 

protection (the “Emergency Relief Request”). Claimant sought to require ICANN to: (1) 

stay all actions that further the change of control of the .ORG registry operator to a for-

profit entity during the pendency of the IRP; and (2) take all actions that are necessary 

to prevent the .ORG registry operator from removing the price control provision.  

39. ICANN responded to the Emergency Relief Request on 11 March 2020, 

rejecting Namecheap’s claims on the merits and also maintaining that Namecheap 

lacked standing because it had not suffered any harm as a result of ICANN’s conduct 

and thus was not a proper “Claimant” under the Bylaws. 

40. On 20 March 2020, the Emergency Panelist, Gary L. Benton, issued a 

decision denying the Emergency Relief Request on the basis that “the balance of 

hardships with respect to the requested interim relief tips in favor of ICANN.”36 The 

Emergency Panelist made no ruling on the merits, stating: “In determining that interim 

relief is not appropriate at this time with respect to elimination of the price controls or the 

pending change of control review, it should be made clear that this decision does not 

resolve the merits to be fully addressed by the IRP Panel.”37  

41. The Emergency Panelist denied ICANN’s request that the IPR proceeding 

be summarily dismissed for lack of standing, but expressly noted that his findings on 

 
35 Namecheap Pre-Hearing Brief ¶ 191. 

36 Decision on Request for Emergency Relief ¶ 131. 

37 Id. ¶ 130. 
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standing were limited to the Emergency Relief Request and were not binding on this 

IRP Panel.38 

42. ICANN responded to Claimant’s IRP Request on 10 April 2020. In 

addition to denying that it violated its Articles or Bylaws, ICANN renewed its 

argument that Namecheap lacked standing 

43. In its IRP Request, Namecheap requested the Panel be composed of three 

members pursuant to Article 6 of the ICDR Rules, with each Party appointing one 

panelist.39 Thereafter, the two appointed panelists were to select (with the consultation 

of the Parties) a third panelist who would serve as the chair of the Panel.  

44. On 29 April 2020, Namecheap and ICANN selected Christof Siefarth and 

Grant L. Kim, respectively, as their party appointed panelists. On 11 May 2020, the 

ICDR appointed both as the party selected panelists. Both panelists agreed upon Glenn 

P. Hendrix to serve as the chair. On 14 July 2020, the ICDR confirmed Mr. Hendrix as 

the chairperson of the Panel.  

45. During the course of this proceeding, the Parties made various written 

submissions to the Panel. The more significant submissions are listed in Appendix B to 

this Declaration.  

46. The Parties submitted the following witness statements and expert 

reports, in addition to fact exhibits and legal authorities: 

 Affidavit of Mr Hillan Klein of 22 March 2022 for Claimant  

 Affidavit of Mr Hillan Klein  dated 8 February 2022 for Claimant; 

 Affidavit of Mr Hillan Klein of 21 December 2020 for Claimant; 

 Affidavit of Ms Maryna Zhuravlova of 16 December 2020 for Claimant; 

 Expert Report of 20 December 2020 by Professor Frank Verboven and Dr. 

Gregor Langus, with appendices (Economic Expert Report I) for Claimant; 

 
38 Decision on Request for Emergency Relief ¶ 94. 

39 See Namecheap IRP Request ¶ 55-56. 
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 Expert Report of 25 November 2021 by Professor Frank Verboven and Dr. 

Gregor Langus, with appendices (Economic Expert Report II) for Claimant; 

 Expert Report of 8 January 2022 by Dr. Gregor Langus and Professor Frank 

Verboven (Economic Expert Report III) together with Domains and 

Complementary Services Gross Profit by Year (2017-2021) for Claimant; 

 Presentation of Dr. Langus and Professor Verboven of 31 March 2022, for 

Claimant; 

 Expert Report by Jeffrey J. Neuman of 19 November 2021 (Regulatory Expert 

Report) for Claimant; 

 Opening Statement by Jeffrey J. Neuman of 31 March 2022 for Claimant; 

 Expert Report of Dennis W. Carlton dated 14 January 2022 for Respondent; 

 Presentation of Dennis W. Carlton dated 31 March 2022 for Respondent; 

 Witness Statement of J. Beckwith (“Becky”) Burr dated 14 January 2022 for 

Respondent; 

 Witness Statement of Maarten Botterman dated 14 January 2022 for 

Respondent; 

 Witness Statement of Russell Weinstein dated 14 January 2022 for 

Respondent;  

 Declaration of Russell Weinstein dated 14 October 2021 for Respondent. 

47. The Panel has issued the following Procedural Orders during the course 

of this proceeding: 

 Procedural Order No. 1, issued on 27 August 2020, determining the place of 

arbitration, governing laws and procedures, outlining the status of the 

dispute, summarizing the Parties’ views on scheduling and various 

procedural matters, the Parties’ views on exchanges of information, 

confidentiality matters, pleadings and communications with the Panel, 

exhibits, and other matters; 
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 Procedural Order No. 2, issued on 27 August 2020 concerning a series of 

issues including the status conference of 25 September 2020, disclosure 

requests, the final merits hearing, pre-hearing and post-hearing briefs and 

witness statements and other matters; 

 Procedural Order No. 3, issued on 3 December 2020, regarding the case 

management conference held on 2 December 2020; 

 Procedural Order No. 4, issued on 17 December 2020, decided a series of 

issues raised by the Parties including but not limited to an extension of set 

deadlines; 

 Procedural Order No. 5, issued on 24 December 2020, ruled on the Parties’ 

Motions to Compel Disclosure; 

 Procedural Order No. 6, issued on 12 February 2021, was a partial ruling on 

Respondent’s Motion to Dismiss; 

 Procedural Order No. 7, issued on 27 February 2021, ruled on Namecheap’s 

objection to ICANN’s ESI Protocol for search terms and ICANN staff 

interview inquiries; 

 Procedural Order No. 8, issued on 10 March 2021, was a final ruling on 

Respondent’s Motion to Dismiss which: 

o granted ICANN’s motion to dismiss Namecheap’s IRP request with 

respect to a possible change of control of PIR to a for-profit entity (a 

transaction that ultimately did not occur), including Namecheap’s request 

for a declaration that “in order to comply with its Articles of Incorporation 

and Bylaws, ICANN must ensure that .ORG remains dedicated to the 

non-profit sector by adopting measures such as requiring that .ORG be 

operated by a non-profit entity”;  

o denied ICANN’s motion to dismiss Namecheap’s IRP Request with 

respect to the price control issue.  

 Procedural Order No. 9, issued on 10 March 2021, which granted in part and 

denied in part Claimant’s Motion for Reconsideration regarding Procedural 

Order No. 6; 



  
18 

 
 

 

 Procedural Order No. 10, issued on 19 April 2021, as a revised case schedule; 

 Procedural Order No. 11, issued on 20 August 2021, as a revised case 

schedule; 

 Procedural Order No. 12, issued on 22 October 2021, granting relief on 

Namecheap’s Motion to Compel and Motion for Sanctions; 

 Procedural Order No. 13, issued on 2 November 2021, on Other Relief Sought 

by Namecheap’s Motion to Compel and Motion for Sanctions; 

 Procedural Order No. 14, on 2 November 2021, issued a revised case schedule 

with the following deadlines:  

Event Prior Date Revised Date 

Claimant to identify fact and 

expert witnesses  
20 October 2021 30 November 2021 

Claimant to submit Pre-Hearing 

Brief, Witness statements, exhibits, 

legal authorities 

20 October 2021 30 November 2021 

Respondent to identify fact and 

expert witnesses 

15 November 2021 20 December 2021 

Respondent to submit Pre-Hearing 

Brief, Witness statements, exhibits, 

legal authorities 

3 December 2021 14 January 2022 

Parties to communicate to the 

Panel whether the Hearing should 

be remote or in person, and if in 

person, the venue 

 
1 February 2022 

Claimant may seek leave for 

limited rebuttal 

24 December 2021 8 February 2022 

14 December 2021 
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Event Prior Date Revised Date 

Initial Pre-Hearing conference via 

Zoom 

14 February 2022 

(8:30 a.m., Pacific 

time) 

Respondent may object to leave (if 

sought) for limited rebuttal by 

Claimant 

10 January, 2022 25 February 2022 

Final Pre-Hearing conference via 

Zoom 

17 January 2022 17 March 2022 (8:30 

a.m., Pacific time) 

Final Merits Hearing 24 – 28 January 2022 28 March – 2 April 

2022 

 

 Procedural Order No. 15, issued on 7 January 2022, addressing Annex 67, 

Annex 78, Slack communications, Dennis Carlton communications, and 

Namecheap’s Request regarding ICANN witnesses; 

 Procedural Order No. 16, issued on 4 February 2022, addressing disclosure 

issues in connection with Annex 78 and certain communications by Dr. 

Dennis Carlton; 

 Procedural Order No. 17, issued on 22 February 2022, finding that: 

o Dr. Dennis Carlton’s Communications are subject to the work product 

doctrine and ordering ICANN to produce the report for an in camera 

review by the Panel;  

o denying Namecheap’s motion to subpoena certain ICANN witnesses to 

testify at the hearing; and  

o denying Namecheap’s Motion for an in-person hearing.  

 Procedural Order No. 18, issued on 4 March 2022, concerning: 
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o  the 25 February 2022 objections of Respondent to the 8 February 2022 

request of Claimant for leave to submit rebuttal materials; and  

o the results of the Panel’s in camera review of the 2018 draft report of Dr. 

Dennis Carlton pursuant to the Panel’s directions in Procedural Order No. 

17. 

 Procedural Order No. 19, issued on 17 March 2022, regarding the pre-hearing 

conference on the same date and the Panel’s ruling on various issues 

regarding the conduct of the hearing.  

48. The Parties participated in a case management conference on 15 December 

2021 and a pre-hearing status conference on 14 February 2022.  

49. The oral hearing was conducted via videoconference from 28 March to 

1 April 2022. The hearing was transcribed by Mark McClure, Certified Shorthand 

Reporter in and for the State of California.  After submitting post-hearing briefs, the 

Parties presented oral closing arguments at a videoconference hearing on 29 June 2022.   

V. GOVERNING LAWS AND PROCEDURES 

50. The Parties have agreed that this IRP proceeding is conducted in 

accordance with the ICANN Amended and Restated Articles of Incorporation filed with 

the California Secretary of State on 3 October 2016, and the Bylaws as amended on 28 

November 2019.  

51. This Independent Review is administered by the ICDR. The governing 

rules include the ICDR International Arbitration Rules, as amended and in effect as of 

1 June 2014 (“ICDR Rules"), and the Interim Supplementary Procedures for ICANN 

Independent Review Process (the “IRP Procedures”) adopted on 25 October 2018. 

Section 2 of the IRP Procedures states: “In the event there is any inconsistency between 

these Interim Supplementary Procedures and the ICDR Rules, these Interim 

Supplementary Procedures will govern.” 

52. The Panel views this proceeding as an “international arbitration” within 

the meaning of the California International Arbitration and Conciliation Act 

(“CIACA”),  given that the subject matter is “related to commercial interests in more 
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than one state.”40 Given the global nature of the Internet, this dispute about the 

operation of the .ORG, .INFO and .BIZ gTLDs has worldwide implications. The Panel 

also observes that the Bylaws provide that Independent Review is intended to “[l]ead to 

binding, final resolutions consistent with international arbitration norms that are 

enforceable in any court with proper jurisdiction.”41 Further, the IRP Procedures 

provide that IRPs shall be conducted in accordance with the ICDR Rules. Accordingly, 

this proceeding falls within the CIACA, to the extent that statute is not preempted by 

the Federal Arbitration Act. 

53. The Parties have stipulated that the place of arbitration (seat) is Los 

Angeles, California, United States of America.  

54. Article III of the ICANN Articles of Incorporation provides that ICANN 

“shall … carry[] out its activities in conformity with relevant principles of international 

law and international conventions.”42  

VI. THE RELIEF SOUGHT 

55. In its 30 November 2021 Pre-Hearing Brief, Claimant requested that the 

Panel make the following binding declarations: 43 

 ICANN’s decision to remove the price caps in .ORG, .INFO and .BIZ must 

be annulled as inconsistent with and violative of: 

o International law, particularly the fundamental obligations to act in 

good faith, transparency, and without discrimination or arbitrariness; 

 
40 See Cal. Civ. Proc. Code § 1297.13(d). 

41 ICANN Bylaws § 4.3(a)(viii). 

42 See also ICANN Bylaws § 1.2(a) (ICANN “must … carry [] out its activities in conformity with 
relevant principles of international law and international conventions”).  

43 Namecheap Pre-Hearing Brief ¶ 425. Namecheap requested the same declarations in its 
8 February 2022 Rebuttal Brief (¶ 160) and incorporated those requests by reference into its 
27 May 2022 Post-Hearing Brief (¶ 61). Those declarations include some new requests that 
Namecheap did not include in its 25 February 2020 IRP Request or its 12 July 2019 
Reconsideration Request 19-2.  ICANN has objected to those new requests, as discussed in 
Section IX below.  
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o Article II of the ICANN Articles of Incorporation; 

o Article III of the ICANN Articles of Incorporation; 

o Sections 1.2 (a)(i), (iv) and (vi) of ICANN’s Bylaws; 

o Sections 1.2(b)(iii), (iv) and (vii) of ICANN’s Bylaws; 

o Section 1.2 (c) of ICANN’s Bylaws; 

o Section 2.1 juncto Section 3.6(a)-(c) of ICANN’s Bylaws;  

o Section 3.1 of ICANN’s Bylaws;  

o Section 3.6(c) of ICANN’s Bylaws;  

o Section 7.6 of ICANN’s Bylaws; and  

o Section 7.17 of ICANN’s Bylaws. 

 ICANN’s stated objective and requirement that .ORG be operated by a 

non-profit entity that charges registry fees that remain as low as feasible 

consistent with the maintenance of good quality service is violated by 

ICANN’s decision to remove price caps in .ORG and must therefore be 

annulled as inconsistent with and violative of:  

o International law, particularly the fundamental obligations to act in 

good faith, transparently, and without discrimination; 

o Article II of the ICANN Articles of Incorporation;  

o Article III of the ICANN Articles of Incorporation;  

o Section 1.2(a) of ICANN’s Bylaws;  

o Section 1.1(a)(v) of ICANN’s Bylaws; 

o Section 2.3 of ICANN’s Bylaws;  

o Section 1.1(a)(i) juncto Article 3(1) of ICANN’s Bylaws. 
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 ICANN’s entering into registry agreements for .ORG, .INFO and .BIZ that 

do not contain price caps must be annulled as inconsistent with and 

violative of:  

o International law, particularly the fundamental obligations to act in 

good faith, transparently, and without discrimination;  

o Article II of the ICANN Articles of Incorporation;  

o Article III of the ICANN Articles of Incorporation;  

o Section 1.2(a) of ICANN’s Bylaws; 

o Section 1.2(a)(v) of ICANN’s Bylaws; 

o Section 2.3 of ICANN’s Bylaws because ICANN’s actions and inactions 

are a failure to apply its standards, policies, procedures, or practices 

equitably; 

o Section 1.1(a)(i) juncto Article 3(1) of ICANN’s Bylaws. 

 ICANN’s entering into the 2019 registry agreements for .ORG, .INFO and 

.BIZ without the cross-ownership restrictions that were in place for .ORG, 

.INFO and .BIZ at the date of the Board’s adoption of the ICANN Board 

Resolution 2012.10.18.01 (sic) must be annulled as inconsistent with and 

violative of: 

o International law, particularly the fundamental obligations to act in 

good faith, transparently, and without discrimination; 

o Article II of the ICANN Articles of Incorporation; 

o Article III of the ICANN Articles of Incorporation; 

o Section 1.2(a) of ICANN’s Bylaws; 

o Section 1.2(a) (v) of ICANN’s Bylaws; 
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o Section 2.3 of ICANN’s Bylaws because ICANN’s actions and inactions 

are a failure to apply its standards, policies, procedures, or practices 

equitably; 

o Section 1.1(a)(i) juncto Section 3.1 of ICANN’s Bylaws. 

 ICANN’s rejection of Namecheap’s Reconsideration Request No. 19-2 

must be annulled as inconsistent with and violative of Section 4.2(m) of 

ICANN’s Bylaws;44 

 ICANN’s actions and inactions to maintain the removal of price caps in 

.ORG, .INFO and .BIZ must be annulled as inconsistent with and violative 

of:  

o International law, particularly the fundamental obligations to act in 

good faith, transparently, and without discrimination;  

o Article II of the ICANN Articles of Incorporation; 

o Article III of the ICANN Articles of Incorporation; 

o Section 1.2(a)(i), (iv) and (vi) of ICANN’s Bylaws;  

o Section 1.2(b)(iii), (iv) and (vii) of ICANN’s Bylaws; 

o Section 1.2(c) of ICANN’s Bylaws; 

o Section 2.1 juncto Article 3(6)(a)-(c) of ICANN’s Bylaws; 

o Section 3.1 of ICANN’s Bylaws; 

o Section 3.6(c) of ICANN’s Bylaws; 

o Section 7.6 of ICANN’s Bylaws;  

o Section 7.17 of ICANN’s Bylaws;  

 
44 As discussed below, the Panel holds that Price Cap Decision violated ICANN’s Articles and 
Bylaws and thus deems the issue of the Board’s decision not to reconsider the Price Cap 
Decision moot. 
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 Naming Namecheap as the prevailing party in this IRP proceeding; 

 Awarding Namecheap its costs in this proceeding, including but not 

limited to its internal costs, legal advice and representation costs, costs of 

expert witnesses, and any other costs such as for document review and 

transportation, made or still to be made until the final resolution of this 

IRP; and 

 Awarding such other relief as the Panel may find appropriate in order to 

ensure that the ICANN Board follows its Bylaws, Articles of 

Incorporation, or other policies, or other relief that Claimants may request 

after further briefing or argument. 

56. ICANN requests that the Panel deny each of Namecheap’s claims and 

requests for relief.45 

VII. ISSUES TO BE DECIDED  

57. Namecheap’s claims and ICANN’s defenses present the following issues: 

 Issue 1: Has Namecheap been “materially affected” by the dispute such that 

it has standing? 

 Issue 2: Are Namecheap’s claims regarding .BIZ, vertical integration, and the 

Feb06 policy time-barred? 

 Issue 3: What standard applies to the Panel’s review of actions by the ICANN 

organization and Board? 

 Issue 4: Was the Price Cap Decision contrary to ICANN’s obligation to apply 

policies and practices in a non-discriminatory manner? 

 Issue 5: Did the ICANN organization act contrary to its transparency 

obligations in making the Price Cap Decision? 

 
45 ICANN Pre-Hearing Brief ¶ 179; ICANN Post-Hearing Brief ¶ 86. 



  
26 

 
 

 

 Issue 6: Was it contrary to the Articles of Incorporation and Bylaws for the 

ICANN organization (rather than the ICANN Board) to make the Price Cap 

Decision? 

 Issue 7: Was the Price Cap Decision in connection with .ORG contrary to 

ICANN’s commitment to apply fairly its standards, policies, and processes? 

 Issue 8: Was the Price Cap Decision contrary to ICANN’s obligation to act for 

the benefit of the Internet community as a whole? 

 Issue 9: How should fees and costs be allocated in this proceeding? 

 Issue 10: What is the scope of the Panel’s authority to award relief? 

 Issue 11: What relief, if any, should be awarded here? 

58. The following sections expand on these issues and set forth the Panel’s 

findings.  

VIII. ISSUE 1: HAS NAMECHEAP BEEN “MATERIALLY AFFECTED” BY THE 

DISPUTE? 

C. The Issue, Legal Framework, and Prior Rulings 

59. A threshold issue is whether Namecheap qualifies as a “Claimant” under 

Section 4.3(b)(i) of the Bylaws, which states: 

A “Claimant” is any legal or natural person, group, or entity 

including, but not limited to the EC (Empowered Community), a 

Supporting Organization (Supporting Organization), or an 

Advisory Committee (Advisory Committee) that has been 

materially affected by a Dispute. To be materially affected by a 

Dispute, the Claimant must suffer an injury or harm that is directly 

and causally connected to the alleged violation. 

60. “Disputes” are defined as: “Claims that Covered Actions constituted an 

action or inaction that violated the Articles of Incorporation or Bylaws,” which is 



  
27 

 
 

 

followed by a non-exclusive list of violations.46 “Covered Actions” are defined as “any 

actions or failures to act by or within ICANN (Internet Corporation for Assigned 

Names and Numbers) committed by the Board, individual Directors, Officers, or Staff 

members that give rise to a Dispute.”47 

61. Thus, to qualify as a “Claimant” for the purpose of this proceeding, 

Namecheap must show that it “has been materially affected” by a dispute concerning 

whether ICANN’s actions or failure to act violate the Articles or Bylaws, which means 

that Namecheap “must suffer an injury or harm that is directly and causally 

connected to the alleged violation.”  

62. The mandatory nature of the “materially affected” requirement is 

reflected in Section 4.3(o)(i) of the Bylaws, which authorizes an IRP Panel to 

“[s]ummarily dismiss Disputes that are brought without standing….”  

63. The Parties have used the term “standing” as a shorthand reference to 

the “materially affected” requirement reflected in Section 4.3(o)(i) of the Bylaws. While 

the Panel will also use the term “standing,” it bears emphasis that the concept of 

“standing” in this context is not necessarily the same as under the laws of the 

United States or other jurisdictions.  

64. As noted above, the Emergency Panelist rejected ICANN’s argument 

that Namecheap lacks standing, while emphasizing that his decision was limited to 

the Emergency Relief Request only.48 The Emergency Panelist stated: 

As alleged as to the price control provisions, as a Registrar of the .ORG 

gTLD, Namecheap is exposed to the risk of increased pricing for registry 

services. This is a harm that is directly and casually [sic] related to the 

alleged violation that ICANN has not followed proper procedures and has 

improperly consented to the renewal of the Registry Agreement without 

price control provisions. It makes no difference that the harm is potential 

and monetary harm [has] not occurred to date. The evidentiary support is 

 
46 Bylaws § 4.3(b)(iii).  

47 Bylaws § 4.3(b)(ii). The IRP Procedures contain the same definitions of “Claimant,” “Dispute,” 
and “Covered Actions” in the Section 1 Definitions. Because the definitions are the same, the 
Panel focuses on the Bylaws rather than the IRP Procedures.   

48 Decision on Request for Emergency Relief ¶ 94. 
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implicit from the undisputed facts regarding the renewal of the .ORG 

Registry Agreement and Namecheap’s status as a Registrar for the .ORG 

gTLD. It makes no difference that Namecheap is not a party or third-party 

beneficiary to the Agreement. Namecheap faces a harm that it was not 

exposed to with the price controls in place. 49  

65. As also noted above, this Panel denied ICANN’s request to dismiss 

this proceeding on the ground that Namecheap is not a proper “Claimant” under the 

Bylaws. The Panel emphasized, however, that its ruling was limited to the preliminary 

issue of whether Namecheap had made a sufficient prima facie showing of standing for 

the case to proceed:  

ICANN’s critiques go to the weight of Namecheap’s evidence, but the 

Panel need not (and is not in a position to) make any findings as to 

whether Namecheap’s factual allegations are well-founded or true. The 

Panel simply finds that they are sufficient to make out a prima facie case 

for standing such that the case may proceed. 50  

66. The Panel based its finding that Namecheap had established a prima facie 

case for standing on the following points: 

 The “has been materially affected” requirement of the Bylaws must be 

interpreted in view of the purposes of IRPs, which include ensuring that ICANN 

complies with its Articles and Bylaws, empowering the global Internet 

community and Claimants to enforce compliance with meaningful expert review, 

and ensuring that ICANN is accountable to the global Internet community.51 

 While “has been” materially affected could be interpreted to mean that the harm 

must have already occurred, “[d]enying IRP review of significant ICANN actions 

that create a real risk of adverse impacts in the future that are the natural and 

expected consequence of an ICANN action or inaction would be contrary to the 

… purposes of IRPs, as stated in the Bylaws.”52  

 
49 Id. ¶ 92.   

50 Procedural Order No. 8 ¶ 48. 

51 Id. ¶ 40. 

52 Id. 
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 The Bylaws expressly permit a Claimant to request “interim relief” which “may 

include prospective relief” to prevent “[a] harm for which there will be no 

adequate remedy in the absence of such relief.” Almost by definition, such 

prospective relief will be directed to future harm.53  

 The risk of future price increases that exceed the prior caps is the natural and 

expected consequence of removing such caps, since such increases would not be 

possible if the price control provisions were still in place.54 

 Given that an IRP request must be filed within 120 days after a Claimant 

becomes aware of the material effect of the challenged ICANN action, and in any 

event within 12 months from the date of that action, interpreting “materially 

affected” to require a showing of actual price increases would prevent review of 

the Price Cap Decision if registry operators waited over a year to increase prices. 

That would be inconsistent with the IRP purpose of ensuring independent 

review of significant ICANN decisions.55    

 All stakeholders, including ICANN, share an interest in prompt review of the 

Price Cap Decision, to clarify whether that decision remains in effect and to 

decrease the risk that it will be too late to unring the bell.56  

 ICANN disputed Namecheap’s evidence that the registry operators of .ORG, 

.INFO, and .BIZ have significant market power that creates a risk of large price 

increases, but that is an argument that goes to the weight of the evidence which 

is not appropriate for resolution on a summary motion to dismiss.57  

67. Both sides have now had a full opportunity to present evidence and 

arguments on standing, including in their written pre-hearing and post-hearing 

submissions, during the merits hearing from 28 March to 1 April, 2022, and during the 

 
53 Procedural Order No. 8 ¶ 41. 

54 Procedural Order No. 8 ¶ 44. 

55 Id. ¶ 42. 

56 Id. ¶ 43. 

57 Id. ¶ 48. 
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oral closing arguments on 29 June 2022. The key points of the Parties’ submissions are 

highlighted below. 

C. Namecheap’s Position  

68. Namecheap maintains that Procedural Order No. 8 correctly states the test 

for standing, and that it has met that test for the reasons set forth in that order. 

Namecheap argues that the test must be interpreted in view of the purposes of IRPs, 

which include ensuring that ICANN complies with its Articles of Incorporation and 

Bylaws, and empowering the global Internet community to enforce such compliance 

through meaningful, affordable and accessible expert review.  

69. Namecheap asserts that standing should be determined as of the date the 

IRP is filed, but maintains that a current risk of future harm is relevant. Namecheap 

contends that a current risk of future harm may decrease the current enterprise value of 

a company, and that actual harm may not immediately materialize for multiple reasons, 

including that registry operators may have decided to postpone price increases until 

after this IRP is concluded in order to avoid creating evidence that might favor 

Namecheap.  

70. Namecheap asserts that decisions of the U.S. Supreme Court on standing 

have no greater relevance than decisions of other jurisdictions, and cites decisions from 

Switzerland and the European Court of Justice. Subject to that caveat, Namecheap cites 

U.S. Supreme Court decisions to argue that standing may be supported by “procedural 

injury,” as when “agencies undertake actions without affording the statutory 

procedures due to the plaintiff – for example, when an agency promulgates a rule 

without addressing substantive comments submitted by the plaintiff on that rule.”58  

71. Namecheap contends that the key evidence on standing includes: 

 evidence that .ORG and other legacy gTLDs have sufficient market power 

to create a risk of price increases in excess of 10% (the limit in the now-

removed price control provisions); 

 
58 Namecheap’s 26 January 2021 Response to ICANN’s Motion to Dismiss ¶ 5, citing Spokeo Inc. 
v. Robins, 136 S. Ct. 1540, 1549 (2016) (RM 66); Summers v. Earth Island Inst., 555 U.S. 488, 495–97 
(2009) (RM 63); and Lujan v. Defenders of Wildlife, 504 U.S. 555, 572-73 (1992) (RM 64). 
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  

 

; 

 evidence that vertically integrated registrars that own (or are owned by) a 

registry operator may decide not to pass through all of a price increase to 

its customers, since the registrar’s lower profits will be offset by higher 

profits at the registry operator level, thereby placing Namecheap, which is 

not vertically integrated in this manner, at a competitive disadvantage; 

 evidence that price increases may lower demand for domain names 

and/or complementary services; and 

 evidence that price increases may harm Namecheap’s brand image, which 

is based on low prices for domain names.       

C. ICANN’S Position 

72. ICANN contends that the analysis of standing in Procedural Order No. 8 

is incorrect and asks the Panel to reconsider. ICANN maintains that standing requires a 

showing of past harm that has already occurred, because the Bylaws use the term, “has 

been affected,” in the present perfect tense. ICANN contends that a current risk of 

future harm is insufficient.  

73. ICANN argues in the alternative that if future harm is sufficient, it must 

be limited to an “imminent risk of material harm that is directly and causally connected 

to the alleged violation of the Articles of Bylaws.” ICANN also argues that Namecheap 

must show that such harm is “likely” to occur; the mere possibility does not suffice.  

74. ICANN agrees with Namecheap that standing should be decided as of the 

date the IRP was filed, but argues that Namecheap’s inability to show actual harm here, 

well after the Price Cap Decision, tends to show that Namecheap was not materially 

affected.  

75. ICANN acknowledges that IRP procedures should be interpreted in view 

of the purposes of IRPs, but maintains that those purposes do not authorize this Panel 

to override the “plain meaning” of the Bylaws.  

Redacted - Claimant Designated Confidential Information
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76. ICANN agrees with Namecheap that U.S. Supreme Court decisions on 

standing are not controlling, but states that they may be persuasive when they interpret 

“concrete injury,” which is somewhat analogous to the concept of “materially affected.” 

ICANN contends that U.S. Supreme Court decisions support its argument that any 

future harm must be “imminent” and likely to occur.  

77. ICANN contends that Namecheap has failed to present any evidence that 

it has suffered harm that is directly connected with the removal of price caps from the 

registry agreements for the .ORG, .INFO, and .BIZ gTLDs. ICANN further contends 

that Namecheap has failed to present evidence that such harm is likely to occur in the 

imminent future.  

78. ICANN argues that Namecheap cannot demonstrate that it has been 

“materially affected” by the Price Cap Decision because (a) the evidence shows that 

.ORG, .INFO, and .BIZ prices are unlikely to increase in the future to levels above those 

allowed by the prior price caps; and (b) even if prices increased above the previously 

permitted levels, the evidence shows that Namecheap would pass through those 

increases to customers and thus would not be materially harmed. 

79. ICANN asserts that key evidence that .ORG, .INFO, and .BIZ prices are 

unlikely to increase above previously allowed levels includes: 

 Registry operators of .ORG, .INFO, and .BIZ have not increased prices by 

more than 10% per year after the new registry agreements were signed in July 

2019;  

 Increasing competition from other TLDs makes it unlikely that .ORG, .INFO, 

and .BIZ prices will increase above the previously allowed levels, especially 

competition from .COM, the most popular TLD, which is still subject to price 

controls.  

 Even if prices were increased by more than allowed under the prior price 

control provisions, Namecheap would likely pass through 100% of the price 

increases to its customers and would thus suffer no harm. 

80. ICANN maintains that key evidence that Namecheap will pass through 

price increases to its customers includes the following: 
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 Namecheap has publicly stated that it will pass through price increases to 

customers; 

 Dr. Carlton’s regression analysis shows that Namecheap has on average 

 

 

 Economic theory predicts that in a competitive market with conditions such 

as those in the DNS, registrars will fully pass on price increases, given that 

they all face the same price increases in view of ICANN’s prohibition on 

differential pricing to registrars; 

 Because Namecheap’s competitors will be subject to the same price increases, 

such increases are unlikely to cause Namecheap to lose customers 

 Namecheap has presented no evidence of any actual lost profits or customers 

due to price increases.  

81. ICANN further contends that Namecheap has not demonstrated that price 

increases are likely to harm Namecheap in the context of vertically integrated 

competitors that serve as both registrars and as registry operators, especially in view of 

ICANN’s prohibition against discriminatory pricing by registry operators;  

82. Finally, ICANN asserts that Namecheap has not demonstrated that price 

increases are likely to cause harm to Namecheap’s reputation or brand equity. 

C. The IRP Panel’s Analysis and Decision 

83. The Panel is not persuaded to reconsider its preliminary decision in 

Procedural Order No. 8 that Namecheap has standing under the “materially affected” 

test of the Bylaws. The Panel reaffirms that decision, while refining its reasoning in 

view of the additional arguments, legal authorities, and evidence presented.  

1. Harm to Procedural Rights “Materially Affects” a Claimant 
with a “Concrete Interest” in those Rights 

84. When Procedural Order No. 8 was issued, the Panel understood from the 

Parties that no prior IRP cases involved standing, except a single case where the matter 

Redacted - Claimant Designated Confidential Information
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settled before any ruling on standing.59 During oral closing arguments, however, 

ICANN’s counsel advised that standing was addressed in an IRP filed by the Gulf 

Cooperation Council (“GCC”), which had opposed an application for the new gTLD, 

“.PERSIANGULF.” ICANN explained that the GCC case involved an alleged violation 

of due process rights.  

85. The Bylaws require this Panel to take into account prior IRP decisions 

involving the same or equivalent prior version of the Bylaws:  

[A]ll IRP decisions shall be written and made public, and shall reflect a 

well-reasoned application of how the Dispute was resolved in compliance 

with the Articles of Incorporation and Bylaws, as understood in light of 

prior IRP decisions decided under the same (or an equivalent prior) 

version of the provision of the Articles of Incorporation and Bylaws at 

issue, and norms of applicable law.60 

86. The GCC decision was issued on 19 October 2016, based on a version of 

the Bylaws in effect at that time that included a “materially affected” requirement 

similar to the clause at issue here. 61 Thus, the analysis in GCC is pertinent here.  

87. The GCC case arose from an application by Asia Green, a company 

founded by Iranian nationals, for approval of a new gTLD, “.PERSIANGULF.” 62 

Claimant GCC, an alliance of six Arab states, opposed the application on the ground 

that the proposed name refers to a place that is the subject of a historical naming 

dispute, and targets nearby countries who refer to that place as the “Arabian Gulf.”63   

 
59 See Procedural Order No. 8 ¶ 23 and footnote 28.  

60 Bylaws § 4.3(v) (emphasis added).  

61 RM-176, 19 October 2016 Partial Final Declaration in Gulf Cooperation Council v. ICANN, ICDR 
Case No. 01-14-002-1065, ¶ 42 (quoting the “materially affected” clause in effect at that time). As 
discussed below, the “materially affected” clause was revised after the GCC decision was issued, 
but that revision does not alter the relevance of that decision. 

62 19 October 2016 Partial Final Declaration in Gulf Cooperation Council v. ICANN, ICDR Case No. 
01-14-002-1065 (RM-176, “GCC Partial Final Declaration”)”) ¶ 42 (quoting the “materially affected” 
clause in effect at that time). As discussed below, the “materially affected” clause was revised after 
the GCC decision was issued, but that revision does not lessen the relevance of that decision.   

63 GCC Partial Final Declaration ¶¶ 1-3, 6, 20.    
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88. The GCC and its member states used several mechanisms to oppose the 

.PERSIANGULF gTLD, including expressing concerns to the ICANN Government 

Advisory Committee (“GAC”), asking the GAC to issue an “Early Warning Notice” to 

the ICANN Board, invoking the “Independent Objector” process, and lodging a formal 

“Community Objection.”64 

89. In December 2014, the GCC filed an IRP request that challenged the 

ICANN Board’s September 2013 decision to continue to process the “.PERSIANGULF” 

application.65  

90. ICANN opposed the IRP request on several grounds, including that GCC 

had “failed to identify any legally recognizable harm” if .PERSIANGULF was 

registered. ICANN asserted that the contention that a .PERSIANGULF gTLD will create 

the false impression that the Gulf Arab nations accept the disputed name “Persian 

Gulf” is not a cognizable harm.66 ICANN relied on the findings of the Independent 

Objector and Expert Panelist that GCC had not shown harm reaching the level of 

“material detriment.”  

91. GCC replied that it had suffered injury or harm connected to ICANN’s 

alleged violation of the Articles or Bylaws because the Board’s decision to allow 

processing of the .PERSIANGULF application without fully considering GCC’s 

objections was a “denial of its due process rights” that caused harm “materially 

affecting” the GCC and its members.67 

92. The GCC panel first held that whether the Claimant has been “materially 

affected” by an ICANN Board action is a threshold question of standing, which “cannot 

and does not presuppose a successful request for IRP.” Rather, “as a standing question, 

this question precedes the core IRP question of whether the ICANN Board acted 

inconsistently with its Articles or Bylaws.”68 

 
64 Id. ¶¶ 16-27.    

65 Id. ¶¶ 34-36, 50, 65.    

66 Id. ¶ 100.    

67 Id. ¶ 101.    

68 Id. ¶ 102.    
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93. The GCC panel then held that the “materially affected” test “cannot 

reasonably be interpreted as requiring an IRP panel to find proof of concrete and 

measurable injury or harm at the time an IRP request is filed.” Rather, “it must suffice 

for the IRP requestor, to meet the standing test, to allege reasonably credible injury or 

harm connected to the contested ICANN Board action.”69 

94.  The GCC panel concluded that GCC had met this test “by describing the 

harm caused to its Gulf members’ due process rights, by definition, if the processing of 

the ’.persiangulf’ gTLD application were to continue on the basis of a Board decision 

made without regard to the GCC’s objections.”70  

95. Thus, the GCC panel based standing not on a finding that approving 

.PERSIANGULF as a new gTLD would likely cause substantive harm to GCC, but 

rather on a finding that the Board’s alleged failure to fully consider GCC’s objections 

caused injury to GCC’s procedural rights. The GCC panel also held that proof of actual 

harm at the time the IRP request is filed is not essential; rather, it suffices to allege 

"reasonably credible injury or harm connected to the contested ICANN Board action.”71 

96. The reasoning in the U.S. Supreme Court decisions cited by both ICANN 

and Namecheap support the conclusion that harm to procedural injury may confer 

standing.72   

97. Namecheap cited Lujan v. Defenders of Wildlife, 504 U.S. 555, 572-73 (1992) 

(RM-64), among other cases, to support its argument that “procedural injury” may 

confer standing.73 ICANN also cited Lujan, but for the proposition that standing 

requires a showing of “actual or imminent” harm.74 

 
69 Id. ¶ 105.    

70 Id. ¶ 105.    

71 Id. ¶ 105.    

72 The Panel agrees with ICANN and Namecheap that U.S. court decisions on standing are not 
binding in this IRP, but the rationale underlying those decisions may be persuasive to the extent 
they interpret concepts similar to the “materially affected” test in the ICANN Bylaws. 

73 Namecheap’s 26 January 2021 Response to ICANN’s Motion to Dismiss ¶ 16 (at 5). 

74 ICANN Post-Hearing Brief ¶ 24 and footnote 31. 
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98. The U.S. Supreme Court found no standing in Lujan, but recognized that 

harm to procedural rights may support standing in other cases.  

There is this much truth to the assertion that “procedural rights” are 

“special.” The person who has been accorded a procedural right to protect 

his concrete interests can assert that right without meeting all the normal 

standards for redressability and immediacy. Thus, under our case law, 

one living adjacent to the site for proposed construction of a federally 

licensed dam has standing to challenge the licensing agency’s failure to 

prepare an environmental impact statement, even though he cannot 

establish with any certainty that the statement will cause the license to be 

withheld or altered, and even though the dam will not be completed for 

many years. 

* * * * 

We do not hold that an individual cannot enforce procedural rights; he 

assuredly can, so long as the procedures in question are designed to 

protect some threatened concrete interest of his that is the ultimate basis of 

his standing.75 

99. Thus, the U.S. Supreme Court held that harm to procedural rights may 

support standing if the procedures at issue are “designed to protect some threatened 

concrete interest” of the plaintiff that is the “ultimate basis” of standing. For example, a 

person living near a dam has standing to challenge a failure to obtain an environmental 

impact statement since that requirement is presumably intended to protect the interests 

of persons living nearby. In contrast, persons who live far from the dam may lack 

standing due to the lack of a concrete interest in the outcome of the dispute.  

100. The Panel considers the Lujan test to strike a reasonable balance by 

allowing a person with a concrete interest in a procedural right to enforce that right, 

while not “opening the floodgates” to claims by persons who lack such an interest.  

101. This case involves an IRP under the ICANN Bylaws, not a lawsuit against 

the U.S. government governed by the U.S. law of standing. Nevertheless, the Panel 

finds that similar policy concerns are implicated. Allowing anyone to bring an IRP 

 
75 RLA-7, Lujan, 504 U.S. at 572, footnotes 7 and 8. 
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based on ICANN’s alleged violation of procedural obligations would open the 

floodgates to claims by persons who have only an abstract interest in the dispute.   

102. Limiting claims to persons who have a concrete interest would not open 

the floodgates, but would promote the purposes of an IRP, which include: (1) ensuring 

that ICANN “complies with its Articles of Incorporation and Bylaws”; (2) empowering 

the global Internet community to enforce complaincecompliance; and (3) ensuring that 

ICANN is “accountable to the global Internet community and Claimants.”76   

103. The IRP panel in the GCC case did not explicitly require a showing that 

the procedures at issue were designed to protect a “concrete interest” of the claimant. 

However, this is implied by (1) the GCC panel’s holding that the claimant must allege 

“reasonably credible injury or harm connected to the contested ICANN Board action”; 77 

and (2) the Bylaws requirement that the claimant “must suffer an injury or harm that is 

directly and causally connected to the alleged violation.”78   

104. “Causally connected” implies that the claimant has a real interest in the 

procedural rights at issue. Absent such an interest, it is hard to see how a claimant 

could allege “reasonably credible injury” that is “causally connected” to that violation. 

To borrow the dam analogy in the Lujan case, a person who lives far from a proposed 

dam has no concrete interest in ensuring that an environmental impact statement is 

prepared, so such a person would have difficulty in alleging reasonably credible injury 

that is connected with the failure to prepare such a statement. A person who lives far 

away could allege an abstract interest in ensuring that the government complies with 

the law. But to base standing on such an abstract interest would open the floodgates to 

suit by virtually anyone.  

105. In sum, the Panel holds that harm to procedural rights confers standing 

under the “materially affected” test if the claimant has a “concrete interest” in the 

procedural rights and alleges “reasonably credible injury” that is “causally connected” 

to the claimed procedural violation.    

 
76 Bylaws § 4.3(a)(i), (ii), (iii).    

77 See GCC Partial Final Declaration ¶ 105 (emphasis added).  

78 Bylaws § 4.3(b)(i) (emphasis added). 
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2. Standing Is Established by Namecheap’s Claimed Injury to 
Procedural Rights that It Has a Concrete Interest in Enforcing 

106. Namecheap claims that ICANN’s “decision-making process” violated 

ICANN’s procedural obligations under the Articles and Bylaws for several reasons:  

 “ICANN failed to remain open and transparent in its decisions leading to the 

removal of price caps in .org, .info and .biz”; 79 

 ICANN’s Price Cap Decision improperly benefited individual registry 

operators “without granting the Internet community and those entities most 

affected with a useful and meaningful opportunity to assist in the policy 

development process.”80  

 ICANN violated its commitment to remain accountable to the Internet 

community by removing price caps “in spite of – and without responding to – 

the concerns raised,” including “an unprecedented number of public 

comments from an entire cross-section of the Internet community.”81   

 “No analysis” preceded the Price Cap Decision, and the ICANN Board 

“rubber-stamped that decision without any analysis of its own.”82  

107. Namecheap’s claim that ICANN made its Price Cap Decision in a non-

transparent manner without adequately considering the Internet community’s concerns 

is similar to GCC’s claim that ICANN failed to fully consider its objections to the 

.PERSIANGULF gTLD. Both claims involve alleged harm to procedural rights. 

108. The Panel finds that Namecheap has a sufficient concrete interest in 

ICANN’s alleged violation of procedural rights to confer standing. As a registrar that 

pays a fee to registry operators for every domain name it obtains for customers, any 

price increase by registry operators will have a direct and immediate impact on 

Namecheap. Using the dam analogy, Namecheap is similar to a person who lives near 

 
79 Namecheap Request for IRP ¶15, heading V.A.    

80 Id. ¶ 41.    

81 Id. ¶ 42.    

82 Id. ¶ 43.    
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the dam, rather than a person who lives far away. Namecheap has a direct interest in 

the Price Cap Decision that is not merely academic or speculative.  

109. Namecheap seeks to protect procedural rights that are similar to those in 

the dam hypothetical in Lujan. The purpose of an environmental impact statement is to 

ensure that decisions as to proposed projects are made after due consideration of the 

impact on the surrounding environment. Enforcing the procedural right to an 

environmental impact statement ensures that impact will be considered, but does not 

necessarily mean that the project will not be approved.  

110. Similarly, Namecheap seeks to enforce ICANN’s procedural obligation 

under its Articles and Bylaws to make significant decisions in an open and transparent 

manner, after considering concerns expressed by the Internet community. Enforcing 

that obligation ensures that those concerns will be considered, but does not necessarily 

mean that the Price Cap Decision was substantively erroneous.  

3. Standing Is Also Established by the Current Risk of Future 
Harm Due to Price Increases 

111. ICANN contends that the “has been materially affected” test requires 

Namecheap to prove that it has already suffered economic harm or is likely to suffer 

economic harm in the imminent future. ICANN argues that Namecheap cannot show 

such harm because .ORG and .INFO prices have not increased since the 2019 Registry 

Agreements were signed by more than allowed by the prior price caps. ICANN further 

contends that Namecheap cannot show that such increases are likely in the imminent 

future, or that, if they occurred, that such increases would likely harm Namecheap. 

112. ICANN’s argument that standing requires proof of past or imminent 

economic harm is inconsistent with the GCC test, which provides that standing may be 

established by a violation of procedural rights that the claimant has a concrete interest 

in enforcing, even if no economic harm has occurred or is likely to occur in the 

imminent future. The Panel thus rejects ICANN’s argument on this point. 

113. Further, the Panel reaffirms its prior ruling that an ICANN action creating 

a significant risk of future harm may establish standing under appropriate 

circumstances. As the Panel explained in Procedural Order No. 8:  

A narrow reading of the standing requirement — requiring that injury or 

harm must have already occurred — would be at odds with ensuring that 
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ICANN complies with its Articles of Incorporation and Bylaws, 

empowering the global Internet community and claimants to enforce 

compliance with the Articles of Incorporation and Bylaws, and ensuring 

that ICANN is accountable to the global Internet community and 

claimants. As noted by Namecheap, ICANN's actions are forward-

looking, and they generate their effects prospectively. Indeed, the Bylaws 

expressly permit a claimant to request “interim relief” which “may 

include prospective relief” to prevent “[a] harm for which there will be 

no adequate remedy in the absence of such relief.” Almost by definition, 

such prospective relief will be directed to future harm.83 

114. ICANN has not persuaded the Panel to reconsider the foregoing view.  

115. ICANN emphasizes that the Bylaws define a Claimant as an entity that 

“has been materially affected,” which suggests that the ICANN action must have 

already had an impact on the Claimant.   

116. The Panel agrees that there must have been some impact, but “materially 

affected” is a broad term that is not limited to actual economic harm. The removal of 

price control provisions from the 2019 Registry Agreements created a risk that prices 

may increase by more than 10% in the future. This is a new risk that has existed only 

since the price controls were removed. The fact that the price increases have not yet 

materialized does not mean that the risk does not exist.  

117. As noted previously, delaying review of the Price Cap Decision until after 

prices are actually increased by more than 10% makes little sense.84 Delay increases the 

risk that it may be too late to unring the bell. It is in the interest of all stakeholders, 

including ICANN, to resolve disputes about the Price Cap Decision promptly.  

118. An October 2016 amendment to the Bylaws reinforces the conclusion that 

a current risk of harm due to future action may support standing. Before October 2016, 

the Bylaws excluded harm caused by third party actions, as highlighted below:  

Pre-October 2016 Bylaws: “In order to be materially affected, the person 

must suffer injury or harm that is directly and causally connected to the 

 
83 Procedural Order No. 8 ¶ 41 (footnote omitted).  

84 Id. ¶ 43.  
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Board's alleged violation of the Bylaws or the Articles of Incorporation, 

and not as a result of third parties acting in line with the Board's 

action.”85 

119. The October 2016 amendment deleted the highlighted text so that the 

Bylaws now read as follows:  

October 2016 Bylaws: “To be materially affected by a Dispute, the 

Claimant must suffer an injury or harm that is directly and causally 

connected to the alleged violation.”86   

 

120.  The October 2016 deletion of the exclusion of third party acts makes clear 

that harm resulting from “third parties acting in line with the Board’s action” may 

constitute harm that meets the “materially affected” test. Unlike harm resulting directly 

from Board action, harm resulting from “third parties acting in line with the Board’s 

action” will likely lag the actual Board decision. 

121. Here, the challenged ICANN action is the removal of price control 

provisions from the 2019 Registry Agreements, which have a term of ten years.87 That 

action creates the new risk that registry operators may increase prices by more than 

previously allowed levels at some point during the ten-year term. Any harm from such 

increases would result from third parties “acting in line” with the Price Cap Decision.  

122. The Panel finds that the risk of future economic harm is meaningful.  

While .ORG and .INFO price increases have not exceeded the prior limits since their 

removal in July 2019, this does not mean there is no risk of such increases during the 

remaining ten-year terms of the 2019 Registry Agreements.  

123. Further, while competition from .COM and other gTLDs may limit .ORG 

and .INFO price increases to some extent, the testimony of both Namecheap and 

ICANN witnesses shows that .ORG, in particular, is a special gTLD that is not entirely 

 
85 Bylaws, as amended 11 February 2016, § 4.3(2) (RM 74) (emphasis added).   

86 Bylaws, as amended 1 October 2016, § 4.3(b)(i) (RER-10).   

87 2019 Registry Agreement for .ORG, RM 29; 2019 Registry Agreement for .INFO, RM 30  
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fungible with .COM and other gTLDs. As discussed below, this creates a risk of future 

increases higher than would have been allowed under the prior price controls.88         

124. The Panel also finds that if prices increase by more than would have been 

allowed under the prior price controls, there is substantial evidence that such increases 

could harm Namecheap by decreasing its profit margins or causing it to lose customers.  

125. Dr. Carlton opined that Namecheap would not be harmed because it 

would pass through 100% of price increases to its customers, without any loss in 

customers or profits. He asserted that (i) economic theory predicts 100% pass through 

due to intense competition between registrars; (ii) Namecheap publicly stated it would 

pass through price increases; (iii)  

; and (iv) analysis 

of Namecheap data for all gTLDs during the same time period shows that Namecheap 

has, on average, .89  

126. In contrast, Namecheap’s economics expet, Dr. Langus, opined that 100% 

pass-through was unlikely because (i) intense competition between registrars does not 

necessarily result in perfect pass-through;90 (ii) Namecheap did not state that it would 

immediately pass through 100% of all price increases;91 (iii) because price controls were 

removed recently, the available data are not sufficient to conduct a reliable empirical 

analysis of the impact of that removal;92 and (iv) Dr. Carlton’s empirical analysis is 

unreliable for several reasons, including  

.93  

127. Dr, Langus further opined that even if Namecheap passed through 100% 

of price increases to customers, Namecheap could be harmed for several reasons. 

 
88 The Panel focuses here on evidence that .ORG has market power, which is stronger than 
evidence related to .INFO. Evidence related to .INFO is discussed below in Section XI.D.   

89 Carlton Report ¶¶ 17-26 and Tables 1, 2; Carlton Presentation Slides 5, 6; Hearing Tr. Day V 
12:6 to 14:11.      

90 EER-III ¶¶ 24-29.       

91 Id. ¶¶ 39-40.       

92 EER-II ¶ 79.       

93 EER-III ¶¶ 30-38; Hearing Tr. Day IV, 132:10 to 135:5.       

Redacted - Claimant Designated Confidential Information

Redacted - Claimant Designated Confidential Information

Redacted - Claimant Designated Confidential 
Information
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128. First, Dr. Langus asserted that registry price increases could reduce 

overall demand for domain names, which would result in lost customers and profits.94 

He noted that companies often register multiple related domain names, for “defensive 

purposes” (i.e., to protect against cybersquatters who register similar names) and also to 

make it easy for customers to find their website.95 Large price increases may cause 

customers to abandon some of their multiple related domain names.   

129. Second, Dr. Langus noted that Namecheap generates a substantial 

percentage of its profits from the sale of “complementary services” related to a domain 

name, such as email, storage space, and webpage templates and advice. Increased 

domain name registration prices could reduce demand for such services.96  

130. Third, Dr. Langus noted that competing registrars that are vertically 

integrated (such as GoDaddy, which acquired Neustar’s registry operations) would not 

need to pass through 100% of registry price increases, because the lower margins of the 

registrar would be offset by higher margins of the related registry operator.97 If 

Namecheap matched the partial pass-through, it would face lower profit margins that 

would not be offset by the higher margins of a related company.98 And if Namecheap 

passed through 100% of the price increases, its prices would be higher than the 

competing vertically integrated registry, which would be contrary to Namecheap’s 

brand image (“name cheap”) and could result in lost customers.   

131. Dr. Langus stated that the ability of vertically integrated companies to 

manipulate prices in a way that harms competitiors who are not vertically integrated is 

“a dominant theory of harm of antitrust enforcement agencies in vertical mergers” that 

is referred to as “input foreclosure.”99 Dr. Langus testified that he did not know if this 

 
94 Id. ¶¶ 50-52.       

95 Id. ¶ 51; see EER-II, ¶¶ 119-22.       

96 EER-III ¶¶ 54-56.       

97 Id. ¶¶ 13, 41.       

98 See Hearing Tr. Day V 169:8 to 170:1 (vertically integrated companies such as GoDaddy can 
put pressure on Namecheap’s margins by not passing through all of a price increase).  

99 EER-I ¶ 89.       
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would actually occur, but economic theory predicts an incentive to do this, and the 

“theoretical prediction is robust.”100   

132. Dr. Carlton did not dispute that vertical integration creates the potential 

problem that “you might favor yourself over a rival that you compete with 

downstream.”101 He called this problem “a hot topic in antitrust and vertical 

mergers.”102 Dr. Carlton agreed that “there are limited circumstances when vertical 

integration can wind up harming competition.”103 He also agreed that as a theoretical 

matter, “GoDaddy or other vertically integrated companies might choose to not pass it 

[price increases] all through because they can make it up elsewhere.”104  

133. Dr. Carlton stated, however, that he had seen no evidence that GoDaddy 

had actually manipulated prices in this manner.105 He opined that GoDaddy was 

unlikely to do so because raising prices for a specific gTLD (such as .BIZ) might cause 

customers to shift to a different gTLD, meaning that “GoDaddy gets nothing.”106   

134. Both Dr. Langus and Dr. Carlton are well-credentialed, credible and 

articulate experts, and each made good points. For the purpose of the “materially 

affected” test, however, the Panel need not definitively resolve their conflicting views. 

Namecheap is not seeking to make a case for the recovery of damages. Rather, the 

critical issue, as stated in the GCC case, is whether Namecheap has alleged “reasonably 

credible injury or harm connected to” the contested ICANN action.107 

135. The Panel finds that Namecheap has presented sufficient evidence to 

support a “reasonably credible” claim that the removal of price controls creates a 

significant risk that price increases exceeding the prior limits will harm Namecheap. 

Even if Namecheap is able to pass through most increases, the risk remains that pass-

 
100 Hearing Tr. Day V 170:2-14.    

101 Hearing Tr. Day V 165:20-21.    

102 Hearing Tr. Day V 165:17-18. 

103 Hearing Tr. Day V 166:12-14.    

104 Hearing Tr. Day V 166:12-14.  

105 Hearing Tr. Day V 90:15-22.  

106 Hearing Tr. Day V 167:22 to 169:1.  

107 GCC Partial Final Declaration ¶ 105.    
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through will be delayed or incomplete. That risk is especially acute in the context of a 

vertically integrated competitor that has both the ability and the incentive to pass 

through only a portion of price increases, forcing non-vertically integrated companies 

such as Namecheap to either reduce their margins or charge higher prices than the 

vertically integrated company.  

136. Dr. Carlton agreed that incomplete pass-through by a vertically integrated 

competitor is a theoretical risk.108 While he asserted that this was unlikely to occur, the 

Panel is not persuaded that the risk is insignificant. Accordingly, Namecheap has met 

the “materially affected” test by alleging “reasonably credible injury or harm connected 

to” the contested ICANN action.  

4. Conclusion Regarding the Materially Affected Test 

137. In sum, Namecheap has met the “materially affected test,” as interpreted 

in the GCC case, based on its claims that ICANN violated its procedural obligation to 

make decisions in an open and transparent manner, and Namecheap’s concrete interest 

as a registrar in enforcing that obligation. Namecheap has also presented reasonably 

credible evidence that it faces a meaningful risk of economic harm during the ten-year 

term of the 2019 Registry Agreements from price increases exceeding those allowed 

under the prior price control provisions. 

IX. ISSUE 2: ARE NAMECHEAP’S CLAIMS REGARDING .BIZ, VERTICAL 

INTEGRATION, AND THE FEB06 POLICY TIME-BARRED? 

C. The Issue and Legal Framework 

138. Section 4 of the IRP Procedures sets a 120-day deadline to file an IRP: 

An INDEPENDENT REVIEW is commenced when CLAIMANT files a 

written statement of a DISPUTE. A CLAIMANT shall file a written 

statement of a DISPUTE with the ICDR no more than 120 days after a 

CLAIMANT becomes aware of the material effect of the action or inaction 

giving rise to the DISPUTE; provided, however, that a statement of a 

DISPUTE may not be filed more than twelve (12) months from the date of 

such action or inaction. 

 
108  Hearing Tr. Day V 167:22. 
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139. ICANN asserts that the following Namecheap claims are untimely 

because Namecheap did not assert them within 120 days of becoming aware of the 

material effect of the action, as required by Section 4 of the IRP Procedures: 

 Namecheap’s claim that ICANN’s Price Cap Decision regarding the .BIZ 

gTLD (the “.BIZ Claim”) violated ICANN’s Articles and Bylaws;109  

 Namecheap’s claim that ICANN “failed to apply fairly its policies and 

processes on vertical integration” (the “Vertical Integration Claim”);110 and  

 Namecheap’s claim that ICANN “failed to apply fairly its policies and 

processes on the Feb06 Policy” (the “Feb06 Policy Claim”).111  

140. The following sections summarize ICANN’s timeliness objections and 

Namecheap’s response as to each of these claims, and then explain the Panel’s decision.  

C. Timeliness of Namecheap’s .BIZ Claim 

1. ICANN’S Position 

141. ICANN’s timeliness objection to Namecheap’s .BIZ Claim focuses on the 

content of Reconsideration Request 19-2, which Namecheap filed on 12 July 2019.  

142. ICANN states that Namecheap admitted in its Reconsideration Request 

19-2 that it became aware on 1 July 2019 of the “material effect” of ICANN’s Price Cap 

Decision, which occurred on 30 June 2019, so the 120-day deadline to challenge that 

decision expired on 29 October 2019.112  

143. ICANN contends that Namecheap missed that deadline as to its .BIZ 

claim, because Reconsideration Request 19-2 sought reconsideration of ICANN’s Price 

Cap Decision as to .ORG and .INFO only, and not as to .BIZ.113 ICANN further contends 

 
109 ICANN Pre-Hearing Brief ¶¶ 169-74.    

110 ICANN Pre-Hearing Brief ¶¶ 155, 157.    

111 ICANN Pre-Hearing Brief ¶¶ 156-57.    

112 ICANN Pre-Hearing Brief ¶ 170. 

113 ICANN Pre-Hearing Brief ¶ 170. 
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that Namecheap’s “vague references” to “all legacy gTLDs” in Reconsideration Request 

19-2 were not sufficient to put the .BIZ gTLD at issue.114   

144. ICANN also notes that the ICANN Board’s Proposed Determination on 

Reconsideration Request 19-2 was limited to .ORG and .INFO only, and that 

Namecheap did not object to that limitation in its rebuttal.115   

2. Namecheap’s Position 

145. Namecheap does not dispute that it was required to challenge ICANN’s 

Price Cap Decision regarding .BIZ by 29 October 2019. Namecheap contends, however, 

that it met this deadline because Reconsideration Request 19-2 put .BIZ at issue for 

several reasons. 

146. First, Namecheap emphasizes that Reconsideration Request 19-2 “requests 

that ICANN org and the ICANN Board reverse its decision and include (or maintain) 

price caps in all legacy TLDs.”116   

147. Second, Namecheap notes that Becky Burr, a member of the ICANN 

Board of Directors, recused herself from the Board’s decision on Reconsideration 

Request 19-2, on the ground that “this addresses issues that were arised (sic) in 

connection with the extension of the BIZ contract and I was at Neustar and advised 

Neustar.”117 Namecheap argues that Ms. Burr’s recusal effectively acknowledges that 

Reconsideration Request 19-2 put the .BIZ renewal agreement at issue.    

148. Third, Namecheap contends that “ICANN’s decisions regarding .ORG, 

.INFO and .BIZ were jointly taken” and resulted “in a single and non-severable 

decision.” Namecheap argues that addressing .ORG and .INFO only would be 

“unworkable,” because it might result in “disparate treatment,” which could lead to a 

new IRP “on exactly the same issue.”118            

 
114 ICANN Pre-Hearing Brief ¶ 171. 

115 ICANN Pre-Hearing Brief ¶ 172-73. 

116 Namecheap Rebuttal Brief ¶ 151, quoting Reconsideration Request 19-2, Section 9 (emphasis 
added by Namecheap). 

117 Namecheap Rebuttal Brief ¶ 153 (emphasis added by Namecheap). 

118 Namecheap Rebuttal Brief ¶ 153 (emphasis added by Namecheap). 
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3. The IRP Panel’s Analysis and Decision 

149. Namecheap filed this IRP on 25 February 2020, which is more than 

120 days after 1 July 2019, which is the date that Namecheap admittedly became aware 

of the material effect of ICANN’s decisions to renew registry agreements for .ORG and 

.INFO without price controls.  

150. ICANN has not asserted that this IRP is untimely as to .ORG and .INFO, 

apparently because it considers Namecheap’s 12 July 2019 Reconsideration Request 19-2 

to have tolled the 120-day deadline with respect to those domains.119 Thus, for purposes 

of this IRP, the Panel is proceeding with the understanding that a timely 

reconsideration request tolls the 120-day deadline (but without making an independent 

determination on that point).120  

151. Namecheap has not disputed that 1 July 2019 is also the date that it 

became aware of the material effect of ICANN’s decision to renew the registry 

agreement for .BIZ. The critical issue then is whether Reconsideration Request 19-2 

tolled the 120-deadline by seeking reconsideration of ICANN’s decision to renew the 

registry agreement for .BIZ without price controls, thereby meeting the 120-day 

deadline.  

152. The Panel concludes that Namecheap’s claim as to .BIZ is untimely 

because (a) Reconsideration Request 19-2 and related documents make it clear that 

Namecheap sought reconsideration of ICANN’s decision regarding .ORG and .INFO 

only; and (b) Namecheap’s other arguments are not persuasive, as discussed below. 

a) Reconsideration Request 19-2 did not seek reconsideration of 

the ICANN decision regarding .BIZ 

153. Under a header with the title, “Description of specific action you are 

seeking to have reconsidered,” Section 3 of Reconsideration Request 19-2 states in full: 

 
119 ICANN notes that Section 4 of the IRP Procedures required Namecheap to institute an 
“Accountability Mechanism” by 29 October 2019. The accountability mechanisms in the Bylaws 
include reconsideration (§ 4.2), as well as IRPs (§ 4.3).    

120 The Panel also notes that Namecheap initiated this IRP on 25 February 2020, which is within 
120 days of the ICANN Board’s denial of reconsideration on 29 November 2019.  
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On 30 June 2019, ICANN org renewed the registry agreement for the .org 

and .info TLD without the historic price caps, despite universal 

widespread public comment supporting maintain[ing] the price caps. The 

decision by ICANN org to unilaterally remove the price caps when 

renewing legacy TLDs with little (if any) evidence to support the decision 

goes against ICANN's Commitments and Core Values, and will result in 

harm to millions of internet users throughout the world. ICANN’s 

announcement about this decision is at 

https://www.icann.org/resources/agreement/org-2019-06-30-en and 

https://www.icann.org/resources/agreement/info-2019-06-30-en.121 

154. Namecheap’s description of “the specific action you are seeking to have 

reconsidered” is clear and unambiguous. Namecheap sought reconsideration of 

ICANN’s 30 June 2019 decision to “renew[] the registry agreement for the .org and .info 

TLD without the historic price caps.” Namecheap provided hyperlinks to ICANN’s 

public announcements of the renewal agreements for .ORG and .INFO. Namecheap did 

not request reconsideration of ICANN’s decision to renew the .BIZ registry agreement 

without price controls; nor did it provide a hyperlink to the .BIZ renewal agreement.   

155. Had Namecheap wanted to challenge the .BIZ renewal agreement, it 

should have referred to the .BIZ registry agreement.  

156. As Namecheap has noted, Reconsideration Request 19-2 includes some 

general references to “legacy TLDs.” For example, the second sentence of Section 3 

refers to “[t]he decision by ICANN org to unilaterally remove the price caps when 

renewing legacy TLDs with little (if any) evidence to support the decision.” But the 

second sentence of Section 3 must be read together with the preceding and following 

sentences, which refer to ICANN’s decision regarding .ORG and .INFO. Section 3, when 

read as a whole, leaves no doubt that the only “specific action” that Namecheap 

challenged is ICANN’s decision to renew the .ORG and .INFO registry agreements 

without price controls.  

157. In Section 9 of Reconsideration Request 19-2, Namecheap asked ICANN 

to “reverse its decision and include (or maintain) price caps in all legacy TLDs.” 

 
121 Annex 8, Section 3 (emphasis added).  

https://www.icann.org/resources/agreement/org-2019-06-30-en
https://www.icann.org/resources/agreement/info-2019-06-30-en
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“Reverse its decision,” however, can only refer to the decision identified in Section 3, 

which is limited to .ORG and .INFO.  

158. Namecheap’s request that ICANN “include (or maintain) price caps in all 

legacy TLDs” appears to be precatory in nature. Namecheap expressed the wish or 

desire that ICANN include or maintain price controls in all legacy TLDs, including 

other legacy TLDs such as .COM, for which price controls were still in effect.  

159. Namecheap’s wish does not mean that it sought reconsideration of 

ICANN decisions regarding “all legacy TLDs.” In fact, Namecheap identified the 

decisions regarding .ORG and .INFO as the only decisions for which it sought 

reconsideration. 

160. Thus, while Namecheap expressed the wish that ICANN “include (or 

maintain) price caps in all legacy TLDs,” it sought reconsideration only as to ICANN’s 

decisions regarding .ORG and .INFO.  

161. The limited scope of Namecheap’s Reconsideration Request 19-2 is 

confirmed by the Proposed Determination that the ICANN Board issued on 

3 November 2019. As ICANN has noted, the first sentence of the Proposed 

Determination stated:  

The Requestor, Namecheap Inc., seeks reconsideration of ICANN 

organization’s 2019 renewal of the Registry Agreements (RAs) with Public 

Interest Registry (PIR) and Afilias Limited (Afilias) for the .ORG and 

.INFO generic top-level domains (gTLDs), respectively (individually .ORG 

Renewed RA and .INFO Renewed RA; collectively, the .ORG/.INFO 

Renewed RAs), insofar as the renewals eliminated “the historic price caps” 

on domain name registration fees for .ORG and .INFO.122       

162. The Proposed Determination is explicitly limited to the decisions 

regarding the “.ORG/.INFO Renewed RAs.” Indeed, it refers to the “.ORG/.INFO 

Renewed RAs” over 30 times and concludes:  

The Board has considered the merits of Request 19-2 and, based on the 

foregoing, concludes that ICANN org’s execution of the .ORG/.INFO 

 
122 Proposed Determination R-53 ¶ 1 (emphasis added).   
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Renewed RAs did not contradict ICANN’s Bylaws, policies, or 

procedures, and that ICANN staff did not fail to consider material 

information in executing the Agreement.123 

163. In contrast, the Proposed Determination’s only reference to the .BIZ 

registry agreement is a footnote stating the registry agreement was similar to the Base 

Registry Agreement.124 That footnote contains no analysis of whether the decision to 

renew the .BIZ registry agreement without price controls was proper.  

164. Namecheap did not object to the Proposed Determination by arguing that 

it failed to address renewal of the .BIZ registry agreement without price controls. On 

the contrary, Namecheap acknowledged that the Proposed Determination was limited 

to .ORG and .INFO.125   

The Requestor, Namecheap Inc., submits this Rebuttal to the ICANN 

Board’s Proposed Determination on Reconsideration Request (RfR) 19-2 

(the ‘Recommendation’). The Recommendation concerns Requestor’s 

request that the Board reverse ICANN org and the ICANN Board decision 

of 30 June 2019 to renew the registry agreement for the .org and .info TLDs 

without the historic price caps (the ‘Decision’). 

165. In sum, the content of Reconsideration Request 19-2, the Proposed 

Determination of the ICANN Board, and Namecheap’s Rebuttal to Proposed 

Determination all point to the same conclusion: Namecheap sought reconsideration of 

the Price Cap Decision as to .ORG and .INFO only, and not as to .BIZ. 

b) Namecheap’s other arguments regarding its .BIZ Claim 

are unavailing 

166. Namecheap’s other arguments regarding .BIZ are not persuasive. 

167. Namecheap contends that Ms. Burr’s recusal from the Board’s decision on 

Reconsideration Request 19-2 is effectively an admission that Namecheap sought 

 
123 Proposed Determination R-53 ¶ 22 (emphasis added).   

124 Proposed Determination R-53 ¶ 3, footnote 3.   

125 Annex 10 ¶ 1; Namecheap’s Rebuttal to Reconsideration Request 19-2, 18 November 2019 
(emphasis added).   
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reconsideration of the renewal of the .BIZ registry agreement without price caps. 

Namecheap cites the following statement by Ms. Burr: “Because this addresses issues 

that were arised (sic) in connection with the extension of the BIZ contract and I was at 

Neustar and advised Neustar, I’m going to recuse myself from 19-2.”126    

168. The Panel is not persuaded by this argument. As Ms. Burr explained, she 

served from 2012 to March 2019 as Deputy General Counsel and Chief Privacy Officer 

at Neustar, which was the registry operator for the .BIZ gTLD.127 Ms. Burr supported 

Neustar’s 2013 renewal of the .BIZ registry agreement and had limited involvement 

with the 2019 renewal. Ms. Burr testified that even though Reconsideration Request 19-2 

did not challenge the absence of price control provisions from the .BIZ Registry 

Agreement, she recused herself “in an abundance of caution” to avoid any “appearance 

of a conflict.”128 

169. The Panel finds Ms. Burr’s testimony to be credible. While 

Reconsideration Request 19-2 was limited to .ORG and .INFO, the renewal agreement 

for .BIZ presented a similar issue, which created the risk of an “appearance of a 

conflict,” in that Ms. Burr’s views on the .BIZ renewal agreement could be perceived as 

influencing her views regarding the .ORG and .INFO renewal agreements.  

170. The Panel concludes that Ms. Burr’s recusal was a reasonable exercise of 

professional judgment and is not an “admission” that Reconsideration Request 19-2 

sought reconsideration of the renewal agreement for .BIZ. That conclusion is consistent 

with the content of Reconsideration Request 19-2, which was directed only to .ORG and 

.INFO, as discussed above.  

171. Namecheap also contends that “ICANN’s decisions regarding .ORG, 

.INFO and .BIZ were jointly taken,” and resulted “in a single and non-severable 

decision.” Namecheap makes the related argument that addressing .ORG and .INFO 

only would be “unworkable,” because ICANN “would need to ensure that its 

 
126 Namecheap Rebuttal Brief ¶ 153. 

127 Burr Statement ¶ 3.    

128 Burr Statement ¶ 32.  
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implementation of the decision does not result in disparate treatment,” which could 

result in a new IRP “on the same issue.”129    

172. The Panel is not persuaded that addressing the merits of Namecheap’s 

claims regarding .ORG and .INFO only is “unworkable.” While the .BIZ decision was 

made at the same time as .ORG and .INFO, it was a separate decision involving a 

separate registry agreement that followed negotiations with a different registry 

operator.  

173. In sum, the Panel finds that Namecheap’s .BIZ claim is untimely because 

Namecheap did not file this IRP or initiate another “accountability mechanism” (such as 

reconsideration) within the 120-day deadline in Section 4 of the IRP Procedures. 

Accordingly, the Panel dismisses that claim, without addressing its merits.  

C. Timeliness of Namecheap’s Claims Regarding Vertical 

Integration and the Feb06 Policy 

1. The Panel’s Preliminary Views of 22 April 2022 

174. After the merits hearing, on 22 April 2022, the Panel invited the Parties to 

comment on ICANN’s timeliness objection to Namecheap’s claims regarding vertical 

integration and the Feb06 Policy and expressed the following preliminary views: 

The Panel notes that Namecheap listed the following issue: “Did ICANN 

respect its Board-approved processes when removing cross-ownership 

restrictions in .ORG, .INFO, and .BIZ?” ICANN has asserted that claims 

based on Vertical Integration (or cross-ownership restrictions) and the 

Feb06 Policy are barred. The Panel’s preliminary view is that (1) 

standalone claims that ICANN improperly removed cross-ownership 

restrictions or violated the Feb06 Policy are beyond the scope of this IRP 

as framed by Namecheap’s IRP Request and Reconsideration Request 

19-2; but (2) cross-ownership restrictions and the Feb06 Policy may be 

relevant as a factual matter to standing and Namecheap’s claim that 

 

129 Namecheap Rebuttal Brief ¶ 153 (emphasis added by Namecheap). 
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ICANN improperly removed price caps The parties are invited to 

comment on this preliminary view.130 

2. ICANN’S Position 

175. ICANN agreed that claims involving the removal of cross-ownership 

restrictions or Feb06 Policy violations are beyond the scope of this IRP because 

Namecheap did not initiate a timely Accountability Mechanism (such as a 

reconsideration request) regarding the underlying decisions, nor did it include any such 

claims in its IRP Request.131 ICANN disagreed, however, with the Panel’s preliminary 

view that cross-ownership restrictions and the Feb06 Policy may be relevant to standing 

and Namecheap’s claim that ICANN improperly removed price controls.  

176. ICANN asserted that “arguments relating to the removal of cross-

ownership restrictions and the Feb06 Policy are not properly before the Panel” because 

Namecheap did not challenge any alleged violations of these policies within one year of 

their adoption. ICANN also maintained that Namecheap’s representative, Mr. Klein, 

“conceded that Namecheap is not challenging anything relating to vertical 

integration.”132  

177. ICANN further argued that any violations related to vertical integration 

or the Feb06 Policy would not be relevant to standing because any resulting harm to 

Namecheap would be “proximately caused by the change in vertical integration policy 

itself or violations of ICANN’s non-discrimination policy, not the removal of price 

control provisions.”133   

 
130 April 22 List, Issue 4. As discussed below, “vertical integration” or “cross-ownership” refers 
to a situation where a registry operator shares common ownership with a registrar, The Feb06 
Policy refers to a policy regarding registration agreements developed by the Generic Names 
Supporting Organization (GNSO), which the ICANN Board approved, but which ICANN did 
not implement. 

131 ICANN Post-Hearing Brief ¶ 37. 

132 Id. ¶ 38. 

133 Id. ¶ 98. 
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3. Namecheap’s Position 

178. Namecheap replied to the Panel’s preliminary views as follows: 134  

Namecheap is not making a separate claim with respect to ICANN’s failure 

to apply fairly its policies and processes on vertical integration and on the 

Feb06 Policy, but in connection to ICANN’s opaque decision to renew the 

.ORG, .INFO and .BIZ RAs without price caps. These issues are relevant as 

a factual matter, in particular to Namecheap’s claim that ICANN 

improperly removed the price caps. Indeed, ICANN failed to implement, 

apply and abide by these policies when it decided to remove the price caps.       

4. The IRP Panel’s Analysis and Decision 

179. The Panel retains its preliminary views that vertical integration and the 

Feb06 Policy are beyond the scope of this IRP to the extent that Namecheap is 

presenting them as separate claims, but they may be considered in connection with the 

claims that Namecheap asserted in this IRP.   

180. The Panel considers claims for relief to be distinct from arguments and 

allegations that support a claim. The test for asserting a new claim is more stringent 

than for presenting new arguments or allegations that support a claim that has already 

been asserted. In general, claims may be time-barred if they are not asserted by the 

applicable deadline. In contrast, if a claim has been timely asserted, new arguments and 

allegations that support that claim can be made during the course of an arbitration or 

other legal proceeding, absent undue tardiness or prejudice to the opposing party.  

181. As discussed above, ICANN interprets Section 4 of the IRP Procedures as 

requiring a claimant to initiate an IRP or other Accountability Mechanism within 

120 days of becoming aware of the material effect of the challenged ICANN action. 

Further, Article 9 of the ICDR Rules states: “Any party may amend or supplement its 

claim, counterclaim, setoff, or defense unless the arbitral tribunal considers it 

inappropriate to allow such amendment or supplement because of the party’s delay in 

making it, prejudice to the other parties, or any other circumstances.”  

 
134 ICANN Post-Hearing Brief ¶ 98. 
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182. Under these principles, it is generally not proper to assert entirely new 

claims challenging distinct ICANN actions that were not part of an IRP Request or other 

Accountability Mechanism (such as reconsideration) filed within the 120-day deadline. 

In contrast, that deadline does not require a claimant to include every specific argument 

and allegation that supports the claims in its IRP Request or reconsideration request.135   

183. As discussed below, Namecheap has asserted both “claims” and 

“arguments” regarding vertical integration and the Feb06 Policy. The Panel finds that 

claims regarding vertical integration and the Feb06 Policy are beyond the scope of this 

IRP, but the Panel may consider Namecheap’s arguments to the extent that they 

support the claims made by Namecheap in its IRP Request and Reconsideration 

Request 19-2.  

a)  Namecheap’s vertical integration claims and arguments 

184. Namecheap did not mention vertical integration or cross-ownership in its 

July 2019 Reconsideration Request 19-2 or its February 2020 IRP Request.   

185. Namecheap first mentioned vertical integration in connection with 

ICANN’s motion to dismiss for lack of standing. Namecheap argued in its 26 January 

2021 Response to that motion that price increases could harm Namecheap even if 

Namecheap passed them through to its customers. To support this point, Namecheap 

asserted:     

If some of Namecheap’s rivals do not fully pass through the price 

increase, Namecheap would lose customers to those cheaper rivals. The 

point is all the stronger if rivals are vertically integrated with any of the 

TLD operators concerned.136 

 
135 These general principles may, of course, be subject to exceptions in specific cases; the Panel 
expresses no view on the scope of any exceptions that do not involve the specific facts of this 
case.   

136 Namecheap’s 26 January 2021 Response to ICANN’s Motion to Dismiss ¶ 64 (emphasis 
added).  
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186. Namecheap cited the first Economic Expert Report of Professor 

Dr. Verboven and Dr. Langus, which noted that GoDaddy, the world’s largest registrar, 

had acquired the registry business of Neustar, the registry operator of .BIZ.137  

187. Drs. Verboven and Langus opined that the vertical integration of 

Neustar’s registry operations with GoDaddy’s registry business provided the merged 

firm with the ability to manipulate prices and other sale terms in a way that may 

increase Namecheap’s costs while not imposing a similar burden on the merged firm.138 

They referred to such manipulation as “input foreclosure,” which is “a dominant theory 

of harm of antitrust enforcement agencies in vertical mergers.”139    

188. Ten months later, in its Pre-Hearing Brief of 30 November 2021, 

Namecheap asserted a new claim for a declaration that “ICANN’s entering into the 2019 

registry agreements for .ORG, .INFO and .BIZ without the cross-ownership restrictions 

that were in place for .ORG, .INFO and .BIZ at the date of the Board’s adoption of the 

ICANN Board Resolution 2012.10.18.01 must be annulled as inconsistent with and 

violative of” international law and multiple clauses of the ICANN Articles and 

Bylaws.140  

189. To support this new cross-ownership claim, Namecheap stated in its Pre-

Hearing Brief that in October 2012, the ICANN Board approved a process for registry 

operators to remove cross-ownership restrictions from their registry agreements.141 

Namecheap claimed that ICANN applied its vertical integration policy “unfairly” by 

removing cross-ownership restrictions from the 2019 Registry Agreements for .ORG, 

.INFO, and .BIZ, without following the approved process.142 

190. ICANN promptly objected to Namecheap’s claim that “ICANN failed to 

apply fairly its policies and processes on vertical integration.” ICANN argued that it 

 
137 EER-I ¶ 88.   

138 EER-I ¶¶ 89-93.   

139 EER-I ¶ 89.   

140 Namecheap Pre-Hearing Brief ¶ 425, fourth bullet point (at 133) (emphasis added).   

141 Namecheap Pre-Hearing Brief ¶ 390.   

142 Namecheap Pre-Hearing Brief, ¶¶ 390-93.   
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was “completely inappropriate and prejudicial” for Namecheap to introduce this new 

claim “just before the merits hearing and after two years of litigation.”143  

191. The Panel agrees with ICANN that Namecheap’s request for a declaration 

that ICANN unfairly removed cross-ownership restrictions from the 2019 Registry 

Agreements is an untimely new claim. Namecheap did not make any similar claim in its 

July 2019 Reconsideration Request 19-2 or its February 2020 IRP Request. Indeed, those 

requests did not even mention “cross-ownership” or “vertical integration.”     

192. Namecheap asserts that it “is not making a separate claim with respect to 

ICANN’s failure to apply fairly its policies and processes on vertical integration,” and 

instead relies on vertical integration “as a factual matter” that is relevant to its “claim 

that ICANN improperly removed the price caps.”144 Yet Namecheap requested the 

following declaration in its Pre-Hearing Brief:  

That “ICANN’s entering into the 2019 registry agreements for .ORG, 

.INFO and .BIZ without the cross-ownership restrictions that were in 

place for .ORG, .INFO and .BIZ at the date of the Board’s adoption of the 

ICANN Board Resolution 2012.10.18.01 must be annulled as inconsistent 

with and violative of” international law and multiple clauses of the 

ICANN Articles and Bylaws.145 

193. This request solely concerns ICANN’s decision to enter into registry 

agreements that do not contain cross-ownership restrictions. Removal of cross-

ownership restrictions is a significant decision that is distinct from the removal of price 

controls. Namecheap itself distinguished between removal of cross-ownership 

restrictions and removal of price controls in its separate requests for declaratory relief. 

Further, Namecheap bases its challenge of the removal of cross-ownership restrictions 

on an entirely separate policy, adopted by the ICANN Board in 2012, which focuses on 

cross-ownership, and not price controls.  

 
143 ICANN Pre-Hearing Brief ¶¶ 155, 157.   

144 Namecheap Post-Hearing Brief ¶ 12. 

145 Namecheap Pre-Hearing Brief ¶ 425, bullet points 1, 2, 4 (at 131-33) (emphasis added). 
Namecheap repeated these requests in its 8 February 2022 Rebuttal Brief (¶ 160) and 
incorporated them by references in its 27 May 2022 Post-Hearing Brief (¶ 61).   
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194. Thus, the Panel concludes that Namecheap’s claim that ICANN 

improperly removed cross-ownership restrictions from the 2019 registry agreements 

should be dismissed.  

195. At the same time, the Panel finds that Namecheap’s arguments on vertical 

integration that relate to standing or support its claim that ICANN improperly removed 

price controls from the 2019 registry agreements may be considered. In the context of 

standing, Namecheap’s vertical integration argument is not an affirmative claim for 

relief. Rather, it is a factual response to ICANN’s standing defense. Vertical integration 

may also be relevant, as a factual matter, to Namecheap’s claim that price controls 

became more important once ICANN allowed vertical integration and that ICANN 

failed to consider this in entering into the 2019 Registry Agreements.    

b) Namecheap’s Feb06 Policy claims and arguments 

196. The Panel makes a similar ruling regarding the Feb06 Policy.  

197. Namecheap did not mention the Feb06 Policy in its July 2019 

Reconsideration Request 19-2, its 18 November 2019 Rebuttal to the Board’s Proposed 

Determination, or its 25 February 2020 IRP Request.   

198. Namecheap first mentioned the Feb06 Policy in its Pre-Hearing Brief of 30 

November 2021. Namecheap claimed that “ICANN failed to apply fairly its policies and 

processes on the Feb06 Policy.”146 To support this claim, Namecheap alleged as follows: 

  In December 2005, the GNSO started a policy development process that 

became known as the “Feb06 PDP,” which addressed (1) price control policies 

for registry services; and (b) objective measures for approving price 

increases.147  

 The GNSO recommended that there should be a policy guiding registry 

agreement renewals and that individual negotiations for fees paid to ICANN 

should be avoided.148   

 
146 Namecheap Pre-Hearing Brief ¶124 (heading (iii)).    

147 Id. ¶ 75.   

148 Id. ¶ 78.   
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 In January 2008, the ICANN Board accepted the GNSO’s recommendation on 

“contractual conditions for existing gTLDs” and directed the ICANN staff “to 

implement the recommendations, as outlined in the Council Report to the 

Board on the PDF Feb-06.”149 

 The ICANN staff, however, did not implement the GNSO’s 

recommendations, including the 2019 renewal of the registry agreements for 

.ORG, .INFO, and .BIZ.150    

 “A fair application of the Feb 06 policy would have required that ICANN 

implement the GNSO recommendations and develop an open and 

transparent process for the renewal of existing RAs, considering the 

possibility for competitive rebids.” ICANN did not follow this procedure, 

however.151 

199. Namecheap stated in its Post-Hearing Brief that it “is not making a 

separate claim with respect to ICANN’s failure to apply fairly its policies and processes 

on … the Feb06 Policy,” and that Namecheap relies on the Feb06 Policy “as a factual 

matter” that is relevant to “Namecheap’s claim that ICANN improperly removed the 

price caps.”152  

200. Namecheap is correct that it has not asserted a claim for declaratory relief 

that refers specifically to the Feb06 Policy. Namecheap, however, seeks a declaration 

that ICANN’s entry into the 2019 Registry Agreements without price caps violated 

Article I(2)(a)(v) of the Bylaws, which requires ICANN to “make decisions by applying 

documented policies consistently, neutrally, objectively, and fairly, without singling out 

any particular party for discriminatory ….”153  

201. Namecheap’s argument that “fair application of the Feb 06 policy” 

required ICANN to “develop an open and transparent process for the renewal of 

 
149 Id. ¶ 79.   

150 Id. ¶¶ 80, 402.   

151 Namecheap Pre-Hearing Brief ¶ 402.   

152 ICANN Post-Hearing Brief ¶ 98. 

153 Namecheap Pre-Hearing Brief ¶¶ 222, 425 (third bullet point, at 132).   
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existing RAs”154 suggests that it is not relying on that policy solely as factual 

background to ICANN’s removal of price caps from the 2019 Registry Agreements. 

Rather, Namecheap appears to be claiming that ICANN violated the Feb06 Policy by 

not developing an “open and transparent process” for renewing the 2019 Registry 

Agreements. 

202. To the extent that Namecheap’s claim is based on alleged violation of the 

Feb06 Policy, the Panel dismisses that claim as untimely and beyond the scope of this 

IRP.  

203. The Feb06 Policy was approved by the ICANN Board in 2008, so 

Namecheap certainly knew about that policy long before 2019, and the time to 

challenge the policy has long since passed. 

204. At the same time, the Panel will consider Namecheap’s allegations 

regarding the Feb06 Policy, to the extent that they serve as factual background to 

Namecheap’s claim that ICANN acted improperly by not including price controls in the 

2019 Registry Agreements.  

X. ISSUE 3: WHAT STANDARD APPLIES TO THE PANEL’S REVIEW OF 

ACTIONS BY THE ICANN ORGANIZATION AND BOARD?  

C. The Issue and Legal Framework 

205. An important threshold issue is the standard for this Panel’s review of the 

ICANN actions challenged by Namecheap. The Parties agree that the issue is governed 

by Section 4.3(i) of the Bylaws, which is almost identical to Rule 11 of the IRP 

Procedures: 

Each IRP PANEL shall conduct an objective, de novo examination of 

the Dispute. 

 

(i) With respect to Covered Actions, the IRP Panel shall make 

findings of fact to determine whether the Covered Action 

constituted an action or inaction that violated the Articles of 

Incorporation or Bylaws. 

 
154 Id. ¶ 402.   
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(ii) All Disputes shall be decided in compliance with the Articles of 

Incorporation and Bylaws, as understood in the context of the 

norms of applicable law and prior relevant IRP decisions. 

(iii) For Claims arising out of the Board’s exercise of its fiduciary 

duties, the IRP Panel shall not replace the Board’s reasonable 

judgment with its own so long as the Board’s action or inaction 

is within the realm of reasonable business judgment. . . . 155  

206. “Covered actions” are defined as “any actions or failure to act by or 

within ICANN … committed by the Board, individual Directors, Officers, or Staff 

members that give rise to a Dispute.156 

207. “Disputes” are defined as including “Claims that Covered Actions 

constituted an action or inaction that violated the Articles of Incorporation or Bylaws,” 

which is followed by a non-exclusive list of specific actions.157 

208. Thus, “objective, de novo examination”generally applies to challenged 

ICANN conduct, except for claims arising from “the Board’s exercise of its fiduciary 

duties.” As to such claims, “the IRP Panel shall not replace the Board’s reasonable 

judgment with its own so long as the Board’s action or inaction is within the realm of 

reasonable business judgment.”158 The Parties dispute the scope of this “business 

judgment” exception.  

209. The ICANN Bylaws were significantly amended in October 2016. IRP 

review was previously limited to actions of the ICANN Board only.159 The October 2016 

Amendments expanded review to actions of “individual Directors, Officers, or Staff 

 
155 Namecheap Pre-Hearing Brief ¶¶ 245-46 (citing Bylaws § 4.3(i) and IRP Procedures, Rule 11; 
ICANN Pre-Hearing Brief ¶¶ 58-60 (same).  

156 Bylaws § 4.3(b)(ii); IRP Procedures, Rule 1.  

157 Bylaws § 4.3(b)(iii)(A); IRP Procedures, Rule 1. The definition includes two other types of 
claims that are not relevant here.  

158 October 2016 Bylaws (RER-10), § 4.3(b)(i).   

159 See, e.g., February 2016 Bylaws (RM 74), § 3(1) (providing for independent review of “Board 
actions” alleged to be inconsistent with the Articles or Bylaws); § 3.4 (requiring IRP Panel to 
decide whether the ICANN Board acted consistently with the Articles and Bylaws).   
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members,” in addition to actions of the Board.160 The October 2016 Amendments also 

changed the standard of review, which was previously defined by the following three-

prong test:  

The IRP Panel must apply a defined standard of review to the IRP 

request, focusing on: 

a. did the Board act without conflict of interest in taking its decision?; 

b. did the Board exercise due diligence and care in having a reasonable 

amount of facts in front of them?; and 

c. did the Board members exercise independent judgment in taking 

the decision, believed to be in the best interests of the company?161 

210. The October 2016 Amendments replaced this three-prong test with 

“objective, de novo examination of the Dispute,” subject to the “business judgment” 

exception discussed above.162 

211. The October 2016 Amendments bear on the relevance of prior IRP 

decisions that interpreted pre-October 2016 versions of the Bylaws. In fact, this IRP 

appears to be one of the first to address the standard of review under the business 

judgment exception adopted in October 2016.163 

 
160 October 2016 Bylaws (RER-10), § 4.3(b)(ii) (defining “Covered Actions” subject to IRP review 
as actions or failures to act “committed by the Board, individual Directors, Officers, or Staff 
members that give rise to a Dispute”); November 2019 Bylaws (RM 2), § 4.3(b)(ii) (same 
definition in the version of the Bylaws in effect when this IRP began).   

161 February 2016 Bylaws (RM 74), § 3(4).   

162 October 2016 Bylaws (RER-10), § 4.3(b)(i).   

163 The Panel in the Afilias case noted a “profound divergence” between the parties to that case 
as to the scope of the business judgment exception to de novo review. 20 May 2021 Final 
Decision in Afilias Domains No. 3 Limited v. ICANN, ICDR Case No. 01-18-0004-2702 (“Afilias 
Final Decision,” RM 190) ¶ 287. The Panel, however, resolved the claims without ruling on the 
precise scope of this exception. See id. ¶¶ 331-32, 348-49    
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C. Namecheap’s Position 

212. Namecheap asserts that objective, de novo review applies to all ICANN 

conduct at issue here, including that of the ICANN Board, for multiple reasons.  

213. First, Namecheap argues that IRP decisions under pre-October 2016 

versions of the Bylaws applied a non-deferential, de novo standard of review to Board 

action. For example, the first IRP held that “the judgments of the ICANN Board are to 

be reviewed and appraised by the Panel objectively, not deferentially.”164 The Panel in 

the GCC case applied “a de novo standard of review, without a component of deference 

to the ICANN Board with regard to the consistency of the contested action with the 

Articles and Bylaws.”165 Namecheap asserts that the October 2016 Amendments sought 

to increase ICANN’s acccountability, so they cannot have been intended to afford more 

deference to the ICANN Board.166 

214. Second, Namecheap contends that the business judgment exception does 

not apply because Namecheap’s claims arise from the Board’s violation of the Articles 

and Bylaws, and not from “the Board’s exercise of its fiduciary duties.”167 Namecheap 

argues that the business judgment rule applies only when a Board fulfills its 

“managerial responsibility towards the corporation,” and is intended to protect 

individual directors from personal liability for qualifying decisions by the Board.168 

Namecheaps asserts that this case does not involve personal liability of directors, and 

 
164 Namecheap Pre-Hearing Brief ¶ 256, citing 19 February 2010 Declaration in ICM Registry LLC 
v. ICANN, ICDR Case No. 50 117 T 00224 08 (RM 3) ¶ 136. See also Namecheap Pre-Hearing Brief 
¶ 257 and footnote 262 (citing numerous IRP decisions that applied the three-prong test in the 
pre-October 2016 Bylaws).     

165 Namecheap Pre-Hearing Brief ¶ 258, citing GCC Partial Final Declaration (RM-176) ¶ 93. The 
GCC Partial Final Declaration was issued on 19 October 2016, shortly after the 1 October 2016 
Amendments went into effect, but applied the three-prong test in the pre-October 2016 Bylaws. 
See id. ¶ 92. ¶       

166 Namecheap Pre-Hearing Brief ¶ 258, citing 3 November 2014 Cross Community Working 
Group (CCWG) Charter (RM-84).       

167 Namecheap Pre-Hearing Brief ¶¶ 254, 259.    

168 Namecheap Post-Hearing Brief ¶ 18.    
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that deference to Board decisions can be limited by the corporation’s governing 

documents, which is what the Bylaws do.169 

215. Third, Namecheap contends that the business judgment rule does not 

abrogate a corporation’s duty of care to avoid causing injury to third parties.170  

216. Fourth, Namecheap contends that the business judgment rule does not 

apply when the Board breaches its fiduciary duties or fails to exercise them.171 

Namecheap argues that the Board’s interpretation of the ICANN Articles and Bylaws is 

not an exercise of fiduciary duties, and that deferring to ICANN’s interpretation of the 

standard of review would improperly allow ICANN to become its own judge.172    

217. Fifth, Namecheap argues that inaction by the Board does not qualify as an 

exercise of fiduciary duties. Rather, the business judgment rule can only apply to formal 

decisions by the Board, made in accordance with all applicable requriements.173  

218. Namecheap also makes the alternative argument that even if the business 

judgment exception applies, the Panel may (and should here) replace the Board’s 

judgment with its own if (and because) the Board’s decision is “not within the realm of 

reasonable business judgment.”174  

C. ICANN’s Position 

219. ICANN agrees that the Panel applies de novo review to the actions or 

inactions of individual ICANN directors, officers, or staff members.175 ICANN 

contends, however, that the business judgment exception to de novo review is 

extremely broad. ICANN asserts that “[b]ecause the Board is obliged to exercise its 

fiduciary duties whenever it operates as the ICANN Board,” the exception applies to 

 
169 Namecheap Post-Hearing Brief ¶¶ 19-20.    

170 Namecheap Post-Hearing Brief ¶ 21.    

171 Namecheap Post-Hearing Brief ¶ 22.    

172 Namecheap Post-Hearing Brief ¶ 21.    

173 Namecheap Post-Hearing Brief ¶¶ 24-15.    

174 Namecheap Pre-Hearing Brief ¶ 255.    

175 ICANN Pre-Hearing Brief ¶ 60.    
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both actions and inaction of the Board, “whether that be in Board meetings, workshops, 

or informational calls, claims related to Board conducconduct.”176  

220. ICANN maintains that the IRP decisions cited by Namecheap are 

irrelevant because they involved earlier versions of the Bylaws that did not include a 

business judgment exception.177 

221. ICANN also maintains that “[e]very United States jurisdiction, including 

California, recognizes the ‘business judgment rule,’ which provides a ‘judicial policy of 

deference to the business judgment of corporate directors in the exercise of their broad 

discretion in making corporate decisions.’”178 

222. According to ICANN: (1) the ICANN organization (not the ICANN 

Board) “took all relevant actions relating to the 2019 Registry Agreement,” so de novo 

review applies to the Price Cap Decision;”179 and (2) the only Board action relating to 

Namecheap’s claims was the Board’s denial of Namecheap’s Reconsideration Request 

19-2.”180  

223. Since the denial of reconsideration is the only Board action that ICANN 

contends is subject to deferential, business judgment review,181 ICANN concedes that 

de novo review applies to the Price Cap Decision, which was made by the ICANN 

organization, and not by the Board.     

C. The IRP Panel’s Analysis and Decision 

224. Because ICANN concedes that de novo review applies to the Price Cap 

Decision, the Panel finds that it need not address all of the Parties’ arguments about the 

the business judgment exception. Rather, it is sufficient to address three issues: 

(1) whether the business judgment exception applies only to formal Board actions, such 

as Board resolutions, or also to informal conduct; (2) whether the exception applies to 

 
176 ICANN Post-Hearing Brief ¶ 41.    

177 ICANN Post-Hearing Brief ¶¶ 61-62.    

178 ICANN Pre-Hearing Brief ¶¶ 63 and footnote 126 (citing several California court decisions).    

179 ICANN Post-Hearing Brief ¶¶ 42, 44.    

180 ICANN Pre-Hearing Brief ¶ 63    

181 ICANN Post-Hearing Brief ¶ 42-43.    
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the Board’s interpretation of the Articles and Bylaws; and (3) whether the exception 

applies to the Board’s denial of Reconsideration Request 19-2. 

225. It is not clear whether ICANN contends that business judgment review 

applies to informal Board actions or inactions. On the one hand, ICANN suggests that 

such review applies to all actions or inactions of the Board, “whether that be in Board 

meetings, workshops, or informational calls.”182 On the other hand, ICANN asserts that 

“the only Board action relating to Namecheap’s claims was the Board’s denial of 

Namecheap’s Reconsideration Request 19-2.”183  

226. The Panel concludes that the business judgment exception applies solely 

to formal Board actions such as resolutions, not informal actions or inactions. In order 

to “act,” the Board must comply with procedural requirements for formal Board 

meetings and resolutions. Informal views expressed at a workshop do not qualify as 

Board “action.” Further, while the Board may approve a formal resolution not to take 

action, the mere absence of Board action cannot be deemed a formal act of the Board. As 

noted by Namecheap, if the business judgment exception applied to a mere failure to 

act, it would arguably mean that every staff decision of which the Board is aware but 

does not object qualifies as a Board “action” subject to deferential review. 

227. As to the second issue—whether the exception applies to the Board’s 

interpretation of the Articles and Bylaws—the Panel holds that it does not. The meaning 

of the Articles and Bylaws is not a “business judgment” but rather a legal issue for the 

Panel to decide, without according deference to any interpretation of the Articles and 

Bylaws by the Board. 

228. As to the third issue—whether the exception applies to the Board’s denial 

of Reconsideration Request 19-2—the Price Cap Decision violated ICANN’s Articles 

and Bylaws for reasons discussed below. Thus, the issue of whether the Board violated 

the Articles or Bylaws in not reconsidering the Price Cap Decision is effectively moot 

and will not be addressed in this Declaration. Accordingly, there is no need to 

determine the appropriate standard of review in connection with that decision.      

Finally, the Panel notes the following in evaluating Namecheap’s claims: (1) the Panel 

gives special weight to prior IPR decisions that interpret the same or an equivalent prior 

 
182 ICANN Post-Hearing Brief ¶ 41.    

183 ICANN Post-Hearing Brief ¶ 42.    
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version of the Bylaws;184 and (2) while the Bylaws and IRP Procedures do not explicitly 

address this issue, the Panel applies the generally recognized international arbitration 

principle that the claimant bears the burden of proving its claims. As the Panel stated in 

the Afilias IRP: “It is a well-known and accepted principle in international arbitration 

that the party advancing a claim or defence carries the burden of proving its case on 

that claim or defence.”185 It is also “generally accepted in practice in international 

arbitration” that the degree of proof needed to carry the burden is the “balance of 

probabilities,” meaning that it is “more likely than not” that the claimant is correct.186        

XI. ISSUE 4: WAS THE PRICE CAP DECISION CONTRARY TO ICANN’S 

OBLIGATION TO APPLY POLICIES AND PRACTICES IN A NON-

DISCRIMINATORY AND EQUITABLE MANNER? 

C. The Issue and Legal Framework 

229. Namecheap claims that the Price Cap Decision was contrary to ICANN’s 

obligation to act in a non-discriminatory and equitable manner.187 Namecheap relies on 

the following “Non-Discriminatory Treatment” clause of the Bylaws:  

Section 2.3. NON-DISCRIMINATORY TREATMENT 

ICANN … shall not apply its standards, policies, procedures, or 

practices inequitably or single out any particular party for disparate 

treatment unless justified by substantial and reasonable cause, such as 

the promotion of effective competition.188   

230.  Namecheap also relies on ICANN’s “Commitments” in the Bylaws, 

which require that ICANN:  

 
184 Bylaws § 4.3(v) (emphasis added).  

185 Afilias Final Decision (RM 190) ¶ 31. The Panel understands the Afilias Panel’s reference to 
proving defenses to be limited to affirmative defenses such as the statute of limitations. A 
respondent who contends that the claimant has failed to prove its claim may bear the burden of 
presenting evidence to support specific assertions, but the claimant bears the ultimate burden of 
proof, except as to affirmative defenses.   

186 Afilias Final Decision (RM 190) ¶ 32.  

187 Namecheap Pre-Hearing Brief ¶¶ 220, 404-416.  

188 Namecheap Pre-Hearing Brief ¶¶ 220, citing Bylaws, § 2.3.  



  
70 

 
 

 

Make decisions by applying documented policies consistently, 

neutrally, objectively, and fairly, without singling out any particular 

party for discriminatory treatment (i.e., making an unjustified 

prejudicial distinction between or among different parties).189   

231. Namecheap further asserts that international law recognizes the principle 

of equal treatment and non-discrimination, which “requires that comparable situations 

are not treated differently unless differentiation is objectively justified.”190  

232. The Panel notes several general points about Sections 1.2(a)(v) and 2.3 of 

the Bylaws. First, Section 1.2(a)(v) is limited to “documented policies.” Section 2.3 is 

broader as it encompasses “practices, procedures, and standards” even if they do not 

rise to the level of “documented policies.” 

233. Second, both clauses focus on the procedural issue of how the policy or 

practice is applied, and not its substantive merits. Even a completely unreasonable 

policy would not violate these clauses, as long as it were applied in an “equitable” and 

“consistent” manner. Conversely, applying a policy in a discriminatory and inconsistent 

manner would violate these clauses, even if the policy is substantively sound.  

234. Third, these clauses recognize that “disparate treatment” is permissible if 

“justified” by “substantial and reasonable cause,” such as “the promotion of effective 

competition.”  

235. Finally, the non-discrimination obligations of the Bylaws are more 

detailed and specific than the international legal authorities cited by Namecheap. The 

Panel finds that those international authorities do not add anything substantive, so it 

focuses on the non-discriminatory treatment obligations of the Bylaws. 

C. Namecheap’s Position 

236. Namecheap argues that ICANN applied its policies in a discriminatory 

manner by treating .ORG and .INFO differently than .COM and .NET.191 Namecheap 

notes that in 2019, the .COM and .NET registry agreements had price caps that the 2019 

 
189 Namecheap Pre-Hearing Brief ¶¶ 222, citing Bylaws, § 1.2(a)(v).  

190 Namecheap Pre-Hearing Brief ¶ 224 (footnote omitted).   

191 Namecheap Pre-Hearing Brief ¶¶ 404-16; Namecheap Rebuttal ¶¶ 145-47.  
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Registry Agreements for .ORG and .INFO lack.192 Namecheap asserts that ICANN was 

required to include price caps in the 2019 Registry Agreements for .ORG and .INFOthat 

are similar to .COM and .NET because the 2013 Registry Agreements for .ORG and 

.INFO required renewal terms to be similar to registry agreements of “reasonably 

comparable gTLDs.”193  

237. Namecheap contends that .ORG and .INFO are comparable to the .COM 

and .NET gTLDs for two reasons. First, the 2013 Registry Agreements for .ORG and 

.INFO specifically state that .COM, .ORG, .INFO, .BIZ, and .NET are “hereby deemed 

comparable.”194 Second, Namecheap maintains that all of these gTLDs “are highly 

successful legacy gTLDs with a high level of DUMs and significant market power.”195  

238. In addition to citing the renewal clauses of the 2013 Registry Agreements, 

Namecheap asserts that “for over 20 years ICANN has recognized the need for price 

caps in major legacy gTLDs.”196 Namecheap argues that ICANN failed to apply its 

policy or practice of imposing price controls on major legacy gTLDs in a consistent and 

equitable manner by removing price controls from .ORG, .INFO, and .BIZ.197  

239. Namecheap also notes that ICANN maintained price controls for .NAME 

in August 2021, even though that domain has a low level of DUMs relative to .ORG and 

 
192 See 1 December 2012 .COM Registry Agreement § 7.3(d) (EER 122 at 13) (limiting .COM price 
increases to 7% per year); 24 June 2017 ICANN Board Resolution, RM 124 at 79-81 (approving 
.NET registry agreement that limited price increases to 10% per year).   

193 Namecheap Pre-Hearing Brief ¶¶ 405-07; see 2013 Registry Agreement for .ORG, § 4.2 (RM 
18) (requiring renewal terms for .ORG to be similar to terms in “reasonably comparable 
gTLDs,” provided that “.com, .info, .net and .biz are hereby deemed comparable”); § 4.2 of 2013 
Registry Agreements for .INFO and .BIZ. (RM 27, RM 28) (similar clauses).    

194 § 4.2 of 2013 Registry Agreements for .ORG, .INFO, and .BIZ (RM 18, 27, RM 28).    

195 Namecheap Pre-Hearing Brief ¶ 408. “DUMs” refers to “Domains Under Management.” Both 
Namecheap and ICANN have used the number of DUMs as a metric for the popularity and 
market power of a gTLD.   

196 Namecheap Rebuttal ¶ 146 (footnotes omitted), citing 24 June 2017 ICANN Board Resolution, 
RM 124 at 79-81, for ICANN’s 2017 reinstatement of .NET price controls.  

197 The Panel focuses on .ORG and .INFO because Namecheap failed to assert a timely challenge 
as to .BIZ. However, .BIZ remains relevant to whether ICANN consistently applied its policies 
and practices regarding legacy gTLDs.   
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.INFO.198 Namecheap asserts that “the rationale for price caps in .ORG, .INFO and .BIZ 

is much stronger than the rationale for price caps in .NAME,” so ICANN’s maintenance 

of .NAME price caps means that “a fortiori, ICANN should maintain price caps in .ORG, 

.INFO and .BIZ.”199  

C. ICANN’s Position 

240. ICANN argues that its Price Cap Decision did not violate its obligation to 

act in a non-discriminatory and equitable manner for several reasons. 

241. First, while Section 4.2 of the 2013 Registry Agreements for .ORG and 

.INFO states that renewal terms shall be “similar” to those of “comparable” gTLDs such 

as .COM and .NET, the next sentence states:  

The preceding sentence, however, shall not apply to the terms of this 

Agreement regarding the price of Registry Services; standards for the 

consideration of proposed Registry Services, including the definitions 

of Security and Stability and the standards applied by ICANN in the 

consideration process; the terms or conditions for the renewal or 

termination of this Agreement; ICANN’s obligation to Registry 

Operator under Section 3.2(a), (b) and (c); the limitations on Consensus 

Policies or Temporary Specifications or Policies; or the definition of 

Registry Services, all of which shall remain unchanged.200   

242. ICANN asserts that the exclusion of “the price of Registry Services” 

means the .ORG and .INFO registry agreements need not have the same pricing terms 

as the registry agreements for .COM and .NET.201 

243. Second, ICANN contends that Namecheap was not a party to the 2013 

Registry Agreements and thus “has no standing to assert any arguments related to 

those agreements….”202 ICANN notes that those agreements state that they “shall not 

 
 

 

200 ICANN Sur-Rebuttal ¶ 65, citing 2013 Registry Agreement for .ORG (RM 018 at 8) (emphasis 
added by ICANN).   

201 ICANN Sur-Rebuttal ¶ 65.   

202 ICANN Pre-Hearing Brief ¶ 144.   
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be construed to create any obligation by either ICANN or Registry Operator to any 

non-party to this Agreement, including any registrar or registered name holder.”203 

ICANN further contends that “Section 8.6 of the 2013 Registry Agreements confirms 

that parties mutually can agree to modify the agreements, and the 2019 Registry 

Agreements reflect the parties’ intent to do so.”204  

244. Third, ICANN asserts that there are valid reasons for retaining price caps 

in the registry agreements for .COM, .NET, and .NAME, all of which are operated by 

Verisign. ICANN asserts that .COM is “still subject to oversight by DOC [the U.S. 

Department of Commerce],” which requires price controls.205 ICANN emphasizes that 

“[n]o other gTLD is subject to similar oversight by the U.S. government,” so “.COM is 

dissimilar to all other gTLDs in the DNS in critical respects.”206  

245. As to .NET and .NAME, ICANN asserts that the registry agreements 

contain price controls because Verisign chose not to transition to the Base Registry 

Agreement, which lacks price controls. In contrast, the registry operators for .ORG and 

.INFO “requested to transition to the Base Registry Agreement.”207  

246. Fourth, ICANN contends that the alleged market power of .ORG and 

.INFO does not justify retaining price controls because Namecheap has not 

demonstrated that they “are necessary to protect the Internet community from the 

abuse of market power—or even that these registries possess sufficient market power to 

exploit the lack of price control provisions….”208  

247. Finally, ICANN argues that the principle of non-discrimination actually 

supports its decision to transition .ORG and .INFO to the Base Registry Agreement, 

which lacks price controls. ICANN emphasizes that all 1,200+ new gTLDs use the Base 

Registry Agreement.209 In addition, “many other legacy TLDs have already made the 

 
203 ICANN Response to IRP Request ¶ 51, footnote 90 (citing § 8.7 of the 2013 Registry 
Agreements).  

204 ICANN Pre-Hearing Brief ¶ 144.   

205 ICANN Pre-Hearing Brief ¶ 144.   

206 ICANN Pre-Hearing Brief ¶ 145.   

207 ICANN Pre-Hearing Brief ¶ 146. 

208 ICANN Sur-Rebuttal ¶ 61.   

209 ICANN Pre-Hearing Brief ¶ 143. 
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transition to the Base Registry Agreement,” so “there are only a small handful of gTLDs 

in the entire DNS that do not use the Base Registry Agreement.”210 

248. ICANN contends that Namecheap makes the “illogical” argument that the 

principle of non-discrimination requires it to treat the .ORG and .INFO gTLDs 

differently than the over 1,200 new gTLDs and several legacy gTLDs that lack price 

controls. ICANN asserts that it is “the absence of a price control provision—not the 

preservation of it—that has resulted in ensuring consistency across nearly all registry 

operators,” which “was a clear motivation for aligning the 2019 Registry Agreements 

with the Base Registry Agreement.”211  

249. Thus, ICANN effectively argues that it had a policy or practice of 

transitioning legacy gTLDs to the Base Registry Agreement, which it applied in a 

consistent and non-discriminatory manner.   

C. The IRP Panel’s Analysis and Decision 

250. The Panel holds that Namecheap has not met its burden of proving that 

ICANN violated its obligation to apply its policies and practices in a non-discriminatory 

and consistent manner by not including price caps in the 2019 Registry Agreements for 

.ORG and .INFO that are similar to the price caps for .COM, .NET, and .NAME.  

251. As an initial matter, the Panel rejects Namecheap’s argument that the 2013 

Registry Agreements for .ORG and .INFO required renewal terms to include price caps 

similar to those of .COM and .NET. As ICANN notes, Section 4.2 of the 2013 Registry 

Agreements excluded “the price of Registry Services” from the terms that should be 

similar.212   

252. As to Namecheap’s argument that .ORG and .INFO are comparable to 

.COM and .NET, the Panel agrees that they are similar in some respects, but finds that 

 
210 ICANN Pre-Hearing Brief ¶ 147. 

211 ICANN Pre-Hearing Brief ¶ 143. 

212 ICANN Sur-Rebuttal ¶ 65. § 4.2 also states that excluded terms (such as prices) “shall remain 
unchanged,” but Namecheap has not argued that required the renewal agreements to retain the 
2013 price caps. As ICANN notes, it is questionable whether Namecheap can rely on the 2013 
agreements, which state that they confer no rights on non-parties, and do not prohibit the 
parties from agreeing to amend their terms 
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the similarities are not so strong that ICANN’s obligation to act in a non-discriminatory 

manner alone required it to retain price controls in the 2019 Registry Agreements.  

253. As Namecheap notes, COM, .NET, and .ORG were the three original 

gTLDs. They continued to be the only gTLDs available to all users at the time ICANN 

was created in 1998.213 Thus, .COM, .NET, and .ORG enjoyed a “first-mover” advantage 

and positive “network effects” that have enabled them to become the three largest, best-

known and most trusted gTLDs.214 As of December 2020, .COM had about 157 million 

DUMs, .NET had 13.6 million; and .ORG had 10.4 million.215  

254. As discussed below, Namecheap presented evidence that .ORG has 

significant market power that may be comparable to or even greater than that of .COM 

and .NET.216 ICANN has disputed that point, but its own witnesses acknowledged that 

.ORG has some market power.217  

255. The evidence of similarity is weaker as to .INFO, which is not an original 

gTLD and has fewer DUMs. However, INFO still has a large number of DUMs 

(4.5 million in December 2020, compared to over 10 million for .ORG).218 The .INFO 

gTLD was introduced in the limited, first round of expansion of gTLDs in 2001, and is 

considered a “legacy gTLD.”219 .INFO has a first-mover advantage compared to the new 

gTLDs introduced after October 2013, although that advantage is not as great as the 

three original gTLDs, which predated ICANN’s creation in 1998.  

256. Another similarity is that .ORG., .INFO, .BIZ, .COM, and .NET, were all 

subject to price controls until 2019. In 2002, the maximum price was $6 per year, unless 

 
213 Namecheap Pre-Hearing Brief ¶ 61. .EDU, .INT, .GOV, and .MIL are also original gTLDs, but 
registration is restricted, so they are not available for general use. Namecheap Pre-Hearing Brief 
¶ 61, footnote 41.      

214 EER-II ¶¶ 111, 115-18. Hearing Tr. Day V, 120: 17-23; Langus, Verboven Presentation Slide 4. 

215 EER-II ¶ 150 and footnote 119.  

216 See infra Section XII.D. 

217 See id. 

218 EER-II, ¶ 150 and footnote 119.  

219 Namecheap Pre-Hearing Brief ¶ 61.       
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ICANN approved an increase upon finding certain conditions were met.220 Later 

registry agreements limited price increases to 7% for .COM, and to 10% for .NET, .ORG, 

.INFO, and .BIZ.221 

257. As discussed in further detail below, ICANN had proposed to remove 

price controls from .NET, .ORG., .INFO, and .BIZ in 2005, but retained them in the face 

of strong public opposition.222 Before 2019, ICANN had not removed price caps from 

any legacy gTLDs, with the exception of .PRO, a very small gTLD with far fewer DUMS 

than .ORG, .INFO, and .BIZ.223  

258. ICANN argues that other legacy gTLDs had transitioned to the Base 

Registry Agreement before 2019, including .JOBS, .TEL, .TRAVEL, .MOBI, and .CAT.224 

Yet those gTLDs  were all “sponsored” gTLDs aimed at a specific community, rather 

than the general public.225 In view of that community purpose, ICANN never imposed 

price controls on sponsored gTLDs; instead, registration prices as well as restrictions on 

registration were left to the sponsoring organization.226 In contrast, all unsponsored 

legacy gTLDs (.COM, .NET, .ORG, .INFO, .BIZ, and .PRO) had price controls from the 

outset.227   

259. Thus, while some sponsored legacy gTLDs transitioned to the Base 

Registry Agreement before 2019, price controls were not “removed” because those 

gTLDs never had them. Before 2019, price controls were not removed from any price-

capped unsponsored legacy gTLD, except for the relatively insignificant .PRO in 

 
220 Neumann Expert Report ¶¶ 36-38; 10 November 1999 ICANN-NSI Registry Agreement for 
.COM, .NET, and .ORG, § 20 and Appendix B; see RM 41 (1999 Registry Agreement without 
Appendix B). 

221 Neumann Expert Report ¶¶ 65, 79, 150. 

222 Neumann Expert Report ¶¶ 58-60, 73-80.       

223 Namecheap Pre-Hearing Brief ¶¶ 103-08, 411.  

224 ICANN Pre-Hearing Brief ¶ 147, citing 26 July 2019 Letter from Cyrus Namazi of ICANN to 
Zak Muscovitch of the Internet Commerce Association (RE-8). 

225 Namecheap Pre-Hearing Brief ¶¶ 87-88; Neumann Expert Report ¶ 62.       

226 Namecheap Pre-Hearing Brief ¶¶ 87-88; Neumann Expert Report ¶ 63.       

227 Namecheap Pre-Hearing Brief ¶¶ 61, 87.       



  
77 

 
 

 

2015.228 Thus, the Panel agrees with Namecheap that for many years, ICANN had a 

policy or practice of imposing price controls on unsponsored legacy gTLDs.     

260. While .ORG and .INFO are similar to .COM and .NET in the above 

respects, they also differ in significant respects. .COM not only has far more DUMs than 

other gTLDs (157 million compared to 13.6 million for .NET and 10.4 million for .ORG), 

it is still subject to regulation by the U.S. government, which has mandated price 

controls.229 There is no similar government mandate for .ORG and .INFO. The Panel 

finds that the government mandate provides “substantial and reasonable cause” for 

ICANN to treat .COM differently than .ORG and .INFO.  

261. .NET presents a closer case, especially relative to .ORG. Both .NET and 

.ORG are original gTLDs with a large number of DUMs (13.6 million for .NET and 10.4 

million for .ORG in December 2020). Further, as discussed below, the evidence suggests 

that .ORG may have more market power in its niche market than .NET because it is 

strongly associated with non-profit organizations that the public can trust.230 

262. ICANN argues that removing price caps from .ORG and .INFO did not 

violate the non-discrimation principle because transitioning legacy gTLDs to the same 

Base Registry Agreement used by over 1,000 new gTLDS, which lacks price caps, 

ensures “consistency across nearly all registry operators.”231  

263. ICANN also argues that transitioning legacy gTLDs to the Base Registry 

Agreement is reasonable for the following reasons:  

 The Base Registry Agreement was adopted after extensive public 

comments and after an expert economist, Dr. Dennis Carlton, concluded 

that the new gTLDs did not need price controls.232  

 
228 In 2015, .PRO had 124,000 DUMs, or about 1% of the 10.6 million DUMs of .ORG. 
(Namecheap Pre-Hearing Brief ¶ 104.) ICANN received only a few public comments about the 
2015 .PRO registry agreement, none of which opposed the removal of price controls. 
(Namecheap Pre-Hearing Brief ¶ 107.)        

229 ICANN Pre-Hearing Brief ¶ 145. 

230 EER-II ¶ 150. 

231 ICANN Pre-Hearing Brief ¶143.  

232 ICANN Pre-Hearing Brief ¶¶ 29-34.  
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 The Base Registry Agreement includes procedural safeguards regarding 

price increases (such as advance notice of increases and the ability to lock-

in old prices for ten years), and adds other safeguards and enhancments 

not related to prices;233 

 The “maturation of the domain name market” and introduction of 

consumer choice and competition through the New gTLD Program have 

removed any need for price controls.  

 Transitioning to the same Base Registry Agreements increases 

“operational efficiciencies for ICANN, registry operators, registrars, and 

registrants,” since the same standard terms apply.234   

264. ICANN asserts that .NET and .NAME are still subject to price controls 

because Verisign—which is the registry operator of .COM, .NET, and .NAME—

declined to transition to the Base Registry Agreement. In contrast, the registry operators 

of .ORG and .INFO were willing to transition to the Base Registry Agreement.235      

265. Having considered the foregoing arguments and evidence, the Panel 

concludes that Namecheap has not met its burden of proving that ICANN applied its 

policies and practices in a discriminatory manner for the following reasons.  

266. First, while the record shows that ICANN had a practice of imposing price 

controls on unsponsored legacy gTLDs for many years, it also shows that ICANN has 

sought to transition legacy gTLDs to the Base Registry Agreement without price caps, 

following the introduction of the first new gTLDs in October 2013. Russell Weinstein, 

ICANN’s Vice President, Global Domand Division Accounts and Services, explained 

ICANN’s preference for transitioning to the Base Registry Agreement as follows:  

[A]fter the Base Registry Agreement was finalized, my team and I 

discussed transitioning to the Base Registry Agreement with the legacy 

gTLD registry operators when their registry agreements were up for 

renewal. Transitioning these agreements to the Base Registry Agreement 

was ICANN’s preference because it ensured consistency across all registry 

 
233 ICANN Pre-Hearing Brief ¶¶ 34-35, 45.  

234ICANN Pre-Hearing Brief ¶¶ 44-45, 109. 

235 ICANN Pre-Hearing Brief ¶ 146.  
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operators so that legacy gTLDs operated under the same agreement as all 

of the new gTLDs. Similarly, many of the legacy registry operators also 

preferred to transition to the Base Registry Agreement when their 

agreements were up for renewal.236 

267. Consistent with this practice, the .JOBS, .CAT, and .PRO legacy gTLDs 

transitioned to the Base Registry Agreement in 2015; and the .TEL and .MOBI legacy 

gTLDs transitioned in 2016 and 2017.237 While .PRO is a small gTLD and the others are 

sponsored gTLDs that never had price controls, the fact remains that all these legacy 

gTLDs transitioned to the Base Registry Agreement before 2019. Further, the sponsored 

gTLD .ASIA transitioned to the Base Registry Agreement on 30 June 2019, which is the 

same date that .ORG, .INFO, and .BIZ adopted the Base Registry Agreement.238 

268. .NET and .NAME appear to be the only legacy gTLDs that were up for 

renewal between 2014 and 2019 that did not adopt the Base Registry Agreement.239 Mr. 

Weinstein testified that ICANN preferred to transition all legacy gTLDs to the Base 

Registry Agreement, but was unable to do so for .NET and .NAME because “Verisign, 

the registry operator for .COM, .NET, and .NAME, … chose not to transition to the Base 

Registry Agreement during the latest negotations of its .NET and .NAME registry 

agreements.”240 Mr. Weinstein explained:  

Renewal of the registry agreements, however, involve bilateral 

negotiations between ICANN and the respective registry operators. 

Certain registry operators have chosen not to transition to the Base 

Registry Agreement for various business reasons, despite ICANN’s 

 
236 Weinstein Statement ¶ 11. 

237 ICANN Pre-Hearing Brief ¶ 147, citing 26 July 2019 Letter from Cyrus Namazi of ICANN to 
Zak Muscovitch of the Internet Commerce Association (RE-8). Mr. Namazi’s letter notes that 
these legacy gTLDs transitioned to the Base Registry Agreement since 2014, but does not 
identify specific dates. The years noted above are based on the registry agreements on ICANN’s 
website.   

238 .ASIA Registry Agreement of 30 June 2019, RM 116.   

239 Some legacy gTLDs were not up for renewal during this period, such as .COM, which was 
renewed in 2012 for a ten-year term. .COM is also a special case, in view of the government-
mandated price controls.    

240 Weinstein Statement ¶ 12. 
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preference. As a result, there is a small handful of legacy gTLD operators 

that have not adopted the Base Registry Agreement.241 

269. In view of the above evidence, the Panel finds that after the new gTLDs 

were introduced, ICANN implemented a practice of transitioning legacy gTLDs to the 

Base Registry Agreement whenever possible.  

270. Second, the Panel finds that ICANN applied its new practice in a non-

discriminatory, consistent and equitable manner. The evidence shows that ICANN has 

encouraged all legacy gTLDs that were up for renewal since 2014 to transition to the 

Base Registry Agreement. Verisign’s decision not to transition .NET and .NAME to the 

Base Registry Agreement does not change this ICANN practice.242  

271. Third, the Panel finds that ICANN’s obligation to apply policies and 

practices in a non-discriminatory manner does not prohibit ICANN from adopting a 

new policy, even if it conflicts with a prior policy, as long as the new policy is applied in 

a consistent and non-discriminatory manner. As noted above, the non-discrimination 

clauses of the Bylaws focus on how the policies are applied, not the substantive merits 

of the policy. The DNS is a continually evolving field that did not exist a few decades 

ago. The non-discrimination clauses do not, and should not, prevent ICANN from 

updating old policies or creating new policies in response to new developments, such as 

the New gTLD Program, as long as the new policy is consistently applied prospectively.  

272. Here, Namecheap has not demonstrated that ICANN violated its 

obligation to apply policies and practices in a consistent and non-discriminatory 

manner by not including price controls in the 2019 Registry Agreements for .ORG and 

.INFO, since this was consistent with its practice of seeking to transition legacy gTLDs 

to the Base Registry Agreement. 

273. Nevertheless, changing old policies and adopting new policies implicates 

other Bylaw obligations. As explained below, the Panel holds that ICANN acted 

 
241 Weinstein Statement ¶ 12. 

242 The record does not show the reasons for Verisign’s decision, but the proposed removal of 
price controls for.COM and .NET in 2005 provoked a strong negative reaction, including a 
federal antitrust lawsuit. See Neumann Expert Report ¶ 73; see 28 November 2005 Complaint, 
Coalition for ICANN Transparency Inc. v. Verisign, Inc. and ICANN, N.D. Cal. Case No. 5:05-CV-
04826 (RER-70). Verisign may have been wary of provoking a similar negative reaction.  
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contrary to its transparency obligations in making the Price Cap Decision. The Panel 

also holds that the Price Cap Decision should have been made by the Board, not by the 

ICANN org (ICANN staff).  

XII. ISSUE 5: DID THE ICANN ORGANIZATION ACT CONTRARY TO ITS 

TRANSPARENCY OBLIGATIONS IN MAKING THE PRICE CAP 

DECISION?  

C. The Issue and Legal Framework 

274. Namecheap contends that ICANN violated its transparency obligations, 

as set forth in the ICANN Articles and Bylaws.243 

275. Namecheap relies on Article III of the Articles of Incorporation, which 

states: 

[ICANN shall] operate … for the benefit of the Internet community as 

a whole, carrying out its activities … through open and transparent 

processes that enable competition and open entry in Internet-related 

markets….244 

276. Namecheap also relies on Section 1.2(a) of the Bylaws, which describes 

ICANN’s “Commitments” as follows: 

In performing its Mission, ICANN must operate in a manner 

consistent with these Bylaws for the benefit of the Internet community 

as a whole, carrying out its activities in conformity with relevant 

principles of international law and international conventions and 

applicable local law, through open and transparent processes that 

enable competition and open entry in Internet-related markets. 

Specifically, ICANN commits to do the following …: 

 

(iv) Employ open, transparent and bottom-up, multistakeholder 

policy development processes that are led by the private sector 

 
243 Namecheap Pre-Hearing Brief ¶¶ 225-32. 

244 Namecheap Pre-Hearing Brief ¶ 226 (citing Article IV of a draft version of the Articles of 
Incorporation, which is Article III in the current final version).          
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(including business stakeholders, civil society, the technical 

community, academia, and end users), while duly taking into 

account the public policy advice of governments and public 

authorities. These processes shall (A) seek input from the public, 

for whose benefit ICANN in all events shall act, (B) promote 

well-informed decisions based on expert advice, and (C) ensure 

that those entities most affected can assist in the policy 

development process …245 

 

277. Namecheap further cites Bylaws Section 3.1, titled “Open and 

Transparent,” which provides: 

ICANN and its constituent bodies shall operate to the maximum 

extent feasible in an open and transparent manner and consistent 

with procedures designed to ensure fairness, including implementing 

procedures to (a) provide advance notice to facilitate stakeholder 

engagement in policy development decision-making and cross-

community deliberations, (b) maintain responsive consultation 

procedures that provide detailed explanations of the basis for 

decisions (including how comments have influenced the development 

of policy considerations), and (c) encourage fact-based policy 

development work. ICANN shall also implement procedures for the 

documentation and public disclosure of the rationale for decisions 

made by the Board and ICANN's constituent bodies (including the 

detailed explanations discussed above).246 

 

278. Notably, these transparency obligations apply regardless of whether a 

decision is made by the ICANN Board or ICANN org. In that regard, Section 3.1 of the 

Bylaws states that “ICANN and its constituent bodies shall operate to the maximum 

extent feasible in an open and transparent manner.”247 In the event of Board action, 

ICANN has additional transparency obligations beyond those set forth above that are 

discussed in Section XIII of this Declaration.The Dot Registry IRP panel observed that 

 
245 Bylaws §1.2(a) (emphasis added). 

246 Bylaws §3.1 (emphasis added). 

247 Id. (emphasis added). 
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“[t]ransparency is one of the essential principles in ICANN’s creation documents, and 

its name reverberates through its Articles and Bylaws.”248 That panel also held that: 

 “By their very terms, these obligations govern conduct not only by the Board, 

but by ‘ICANN’, which necessarily includes its staff.”249 

 

 “It seems fair to say that transparency is one of the most important of 

ICANN’s core values binding on both the ICANN Board and the ICANN 

staff …”250 

 
279. This Panel agrees that transparency is one of ICANN’s critical core values. 

Section 1.2(b) of the Bylaws defines ICANN’s “Core Values” as including: 

Seeking and supporting broad, informed participation reflecting the 
functional, geographic, and cultural diversity of the Internet at all 
levels of policy development and decisionmaking to ensure that the 
bottom-up, multistakeholder policy development process is used to 
ascertain the global public interest and that those processes are 
accountable and transparent; 251 

280. In addition to citing the Articles and Bylaws, Namecheap asserts that 

transparency has “obtained the position of a fundamental principle in international 

economic relations, especially in the regulatory and/or standard-setting role that 

ICANN occupies.”252 The Panel finds that there is no need to consider international law 

because it does not add anything to the ICANN Articles and Bylaws, which provide 

greater specifity in this context than general concepts of international law. Thus, the 

Panel focuses on ICANN’s transparency obligations under its Articles and Bylaws. 

 
248 Dot Registry LLC v. ICANN, ICDR Case No. 01-14-00015004, Declaration of the Independent 
Review Panel (29 July 2016), RM 175, ¶ 117. 

249 Id. ¶ 121. 

250 Id. ¶ 122. 

251 Bylaws § 1.2(b)(ii).        

252 Namecheap Pre-Hearing Brief ¶ 228 (footnote omitted).  
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C. Namecheap’s Position 

281. Namecheap maintains that ICANN’s obligation to operate in an open and 

transparent manner includes:  

(i) seeking comments from stakeholders on the decision to renew the 

2019 Registry Agreements without price controls and providing a 

detailed explanation to stakeholders of the basis for ICANN’s 

decision, in light of such comments, and  

 

(ii) creating records in a manner that ensures that the attorney-client 

privilege and attorney work product doctrine do not prevent 

disclosure of significant information about the negotiation and 

decision-making process and reasons for the decision that is needed 

to evaluate whether ICANN complied with its obligations under its 

Articles of Incorporation and Bylaws.253  

 

282. Namecheap argues that ICANN’s obligation to operate “to the maximum 

extent feasible in an open and transparent manner” requires that ICANN “not organize 

itself to shield any policy or business decisions behind attorney-client privilege.”254 In 

contending that “legal privilege may only be invoked scarcely,” Namecheap cites 

Section 3.5(d) of ICANN’s Bylaws for the proposition that “legal matters shall not be 

included in the minutes made publicly available, but only ‘to the extent the Board 

determines it is necessary or appropriate to protect the interests of ICANN.’”255 And for 

any such matters that the Board determines not to disclose, “the Board shall describe in 

general terms in the relevant minutes the reason for such nondisclosure.”256 Hence, 

argues Namecheap, “legal matters must be disclosed, unless disclosure would 

jeopardize the interests of ICANN,” and “[h]ow disclosure would put the interests of 

ICANN at risk must be explained publicly.257  

 
253 Namecheap’s Post-Hearing Brief ¶ 42.  

254 Id. 

255 Id. 

256 Id. 

257 Id. 
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C. ICANN’s Position 

283. ICANN agrees that transparency required it to obtain public comments on 

its proposed Price Cap Decision and to provide a detailed explanation of the reasons for 

its decision. ICANN explains this obligation as follows: 

Public comment is a mechanism that gives the ICANN community and 

other stakeholders an opportunity to provide input and feedback on 

ICANN’s work. Public comment contributes to both ICANN’s 

transparency and accountability.258 

284.  ICANN makes several points that are discussed in the Analysis section 

below, but the primary thrust of its argument is that “[i]t is difficult to conceive of a 

more transparent process than the one ICANN engaged in here.”259 In that regard, 

ICANN notes that “ICANN staff opened a public comment period through which 

anyone, including members of the Internet community, could provide comments on the 

proposed renewals; analyzed those comments internally, then published its analysis; 

and explained to the Internet community the next steps in the process. ICANN’s public 

analysis even addressed specifically the absence of the price control provisions and why 

they would not be included in the .BIZ, .INFO and .ORG Registry Agreements.”260  

285. With regard to attorney-client privilege, ICANN argues that its 

“transparency obligations do not prohibit ICANN from obtaining privileged advice 

from its attorneys.… Given the complex legal issues that routinely arise in the ordinary 

course of ICANN’s day-to-day operations, ICANN’s ability to obtain privileged and 

confidential advice from counsel is critical to ICANN’s ability to fulfill its mission.”261 

ICANN also cites IRP precedent, the Afilias case, for the proposition that ICANN’s 

 
258 ICANN Post-Hearing Brief ¶ 66. See also 29 June 2022 ICANN Closing Presentation, Slide 19 
(“Public Comment is a mechanism to obtain unput and feedback from the Internet community 
and enhance transparency,” which is “consistent with [ICANN’s] ethos and general 
transparency obligations”).  

259 ICANN Pre-Hearing Brief ¶ 7. 

260 Id.; see also 29 June 2022 ICANN Closing Presentation, Slide 20 (“ICANN is required to 
consider public comments and to explain its core rationale, which it did here”).   

261 ICANN Post-Hearing Brief ¶ 68. 
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accountability and transparency commitments do not “somehow imply a waiver of its 

right to invoke privilege.”262  

C. The IRP Panel’s Analysis and Decision 

286. This Panel does not question ICANN’s good faith in this process. But 

notwithstanding ICANN’s arguments to the contrary, it is not difficult to “conceive of a 

more transparent process than the one ICANN engaged in here.”263 That process would 

have involved: 

(i) A more robust “responsive consultation procedure[] that provide[d] detailed 

explanations of the basis for” rejecting the comments noting the distinct 

differences between legacy TLDs (especially .ORG) and the new gTLDs that 

launched since 2012. 

 

(ii) Open discussion at the ICANN Board level regarding whether further analysis is 

needed of whether price caps are needed for .ORG and .INFO, especially in view 

of the following statement in a 2009 economic analysis by Dr. Dennis Carlton: 

“The fact that the existing major TLDs are currently subject to price caps further 

constrains the ability of new gTLD registry operators to charge non-competitive 

prices ... [T]he existence of the caps limits the prices that new gTLDs can charge 

by capping the price that the major registry operators can charge.”264 

 

(iii) As further discussed in the following Sections of this Declaration, a decision by 

the Board, rather than ICANN staff (or “ICANN org,” as the ICANN staff refer 

to themselves), regarding whether to renew the Registry Agreements at issue 

without price controls, thereby triggering the additional transparency obligations 

in the Bylaws for Board action.  

 

287. Starting with the first point, ICANN did not adequately engage in a 

responsive consultation procedure that provided sufficiently detailed explanations of 

 
262 ICANN Post-Hearing Brief ¶ 68, citing Afilias v. ICANN IRP, Procedural Order No. 4 ¶ 42, Ex. 
R-18A. 

263 ICANN Pre-Hearing Brief ¶ 7. 

264 Preliminary Analysis of Dennis Carlton Regarding Price Caps for New gTLD Internet 
Registries, March 2009, RM 183, ¶ 20 (“Carlton 2009 Preliminary Analysis”).  



  
87 

 
 

 

the basis for rejecting public comments noting the distinct differences between legacy 

gTLDs (especially .ORG) and the newer gTLDs. 

288. According to the Staff Reports of Public Comments that ICANN 

published for .ORG, .INFO, and .BIZ, ICANN received over four thousand comments in 

2019 regarding the proposed removal of price controls.265 There were over three 

thousand comments regarding .ORG alone.266 In contrast, the prior renewal of the 

.ORG, .INFO and .BIZ RAs in 2013 (which did not implicate the price control 

provisions) elicited only one comment on the .ORG renewal and three comments on 

.INFO and .BIZ.267 While it appears that most of the 2019 comments were generated 

from a template created by a trade group (the Internet Commerce Association), many 

were not.  

289. Virtually all the comments opposed the removal of price controls, 

especially for .ORG.268 As ICANN noted in its summary of public comments:  

A primary concern voiced in the comments was with respect to the 

proposed removal of the price cap provisions…. Commenters provided a 

variety of reasons for concern about the price cap provision removal.269  

290. As discussed below, ICANN provided a fairly detailed summary of the 

key concerns about removing price caps, but then failed to explain why ICANN 

 
265 Staff Reports of Public Comment Proceedings for .ORG, .INFO, and .BIZ, 3 June 2019,  
Annexes 5-7. The Panel has ruled that Namecheap’s claim regarding .BIZ is untimely, but 
includes some references to .BIZ because similar comments were submitted as to all three 
legacy gTLDs.  

266 Staff Report of Public Comment Proceedings for .ORG, 3 June 2019, Annex 5 at 1. 

267 Annex 108 (ICANN, Minutes – Special Meeting of the Board, 22 August 2013, 
https://www.icann.org/resources/board-material/minutes-2013-08-22-en#2.b: (“Akram 
clarified that ICANN only received three public comments on the .BIZ and .INFO proposed 
renewals and one comment on the .ORG renewal. Therefore, it is hard to support the suggestion 
that there is an overwhelming community issue about the proposed renewals that needs 
attention prior to voting.”)    

268 Namecheap Pre-Hearing Brief ¶¶ 166-67. 

269 Staff Reports of Public Comment Proceedings for .ORG, .INFO, and .BIZ, 3 June 2019, Annex 
5 at 3; Annex 6 at 3; Annex 7 at 3. 

https://www.icann.org/resources/board-material/minutes-2013-08-22-en#2.b
https://www.icann.org/resources/board-material/minutes-2013-08-22-en#2.b
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decided to remove price caps despite those concerns. Instead, ICANN essentially 

repeated the explanation it gave before receiving the public comments.     

1. Failure to Address Comments Regarding the Legacy gTLDs 
First Mover Advantage 

291. When ICANN requested public comments in March 2019 about its 

proposed adoption of the Base Registry Agreement for .ORG, .INFO, and .BIZ without 

price controls, ICANN explained that “[t]his change will not only allow the .org 

renewal agreement to better conform with the base registry agreement, but also takes 

into consideration the maturation of the domain name market and the goal of treating 

the Registry Operator equitably with registry operators of new gTLDs and other legacy 

gTLDs utilizing the base registry agreement.”270 

292. Many of the public comments replied to ICANN’s explanation by 

asserting that legacy gTLDs are different and should not be treated the same as new 

gTLDs. As ICANN noted in its summary:  

Many commenters indicated the existing pricing protections should 

remain in part because they believed legacy TLDs, and the .org TLD in 

particular, are unique and should be treated differently than new gTLDs. 

They expressed that the .org TLD, and legacy TLDs in general, are viewed 

as public trusts and should be protected and managed as such.271 

293. ICANN quoted specific comments that expressed this concern, such as: 

The logic to run older top-level domains should be the same as those 

running new top level domain names is flawed. There is a long history of 

the legacy top level domains and how the contracts to the registries were 

awarded. With the new top level domains, companies risked their own 

money to introduce the new domains. The registries running .info & .org 

are merely stewards for what should be considered a resource to the web. 

As an early adopter of the .info domain and holder of some .info domain 

 
270 18 March 2019 Proposed Renewal of .ORG Registry Agreement, Annex 2 ¶ 4; see Annex 3 ¶ 4, 
Annex 4 at 4 (similar comments for .INFO and .BIZ). 

271 Staff Report of Public Comment Proceedings for .ORG, .3 June 2019,  Annex 5 ¶ 3; see Annex 
6 at 3 (same comment for .INFO, but refers to .INFO instead of .ORG in the last sentence); 
Annex 7 ¶ 3 (same comment for .BIZ, but refers to .BIZ instead of .ORG in the last sentence). 
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names dating backing to 2002, ICANN must come to the realization that 

price cap provisions in the current .info agreement must not change going 

forward.272 

294. Similarly, the American Society of Association Executives (“ASAE”), 

representing over 7,400 trade and professional association executives, specifically 

addressed how the new gTLDs were different from .ORG and the other legacy domains, 

making transition to the Base Registry Agreement without price controls potentially 

problematic: 

It’s true that registry operators that won the right to sponsor new gTLDs 

can charge whatever price they see fit, but they also paid millions of dollars 

in some cases to acquire all of the value in their sponsored domain names, 

whereas the service contractors managing legacy domain names most 

assuredly did not. This is a crucial difference that ICANN should take 

great care to enforce.273 

295. As already discussed, .ORG was one of the three original TLDs—along 

with .COM and .NET—that existed even before ICANN was created.274 Thus, these 

three enjoyed a “first-mover” advantage, attracting many registrants before other 

gTLDs were introduced. 275 The .INFO and .BIZ gTLDS were not established quite so 

early but were still launched during the first round of new gTLDs created by ICANN 

(in 2001).276  

296. Prior efforts by ICANN to remove price controls for .NET, .ORG, .INFO, 

and .BIZ were met with considerable backlashes. In 2005, ICANN entered into a registry 

Agreement for .NET that required the registrar (VeriSign) to commit to a maximum 

price of $4.25 for the first 18 months of the agreement, followed by the removal of all 

 
272 Staff Report of Public Comment Proceedings for .BIZ, 3 June 2019, Annex 6 ¶ 3. 

273 25 April 2019 Comments of ASAE re Proposed Renewal of .org Registry Agreement, Annex 
111 ¶ 4. 

274 Regulatory Expert Report ¶¶ 40-41. 

275 EER-II ¶¶ 111, 115-18. 

276 Namecheap Pre-Hearing Brief ¶ 61.  
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price controls for the remainder of the agreement.277 But ICANN reversed course in the 

face of opposition, reopened the Registry Agreement, and imposed a fixed price during 

the first 18 months of the agreement and an annual 10% cap on price increases 

thereafter.278  

297. A backlash also occurred in 2006 when the Board sought to remove price 

controls for .ORG, .INFO, and .BIZ.279 The decision of the ICANN Board in 

Reconsideration Request 19-2 describes what happened:  

In 2006, ICANN org considered removing price caps from several legacy 

gTLDs, including .INFO and .ORG. However, after reviewing over 2,000 

comments from over 1,000 commenters, many opposing removal of the 

price caps, and at the Board’s direction, ICANN org renegotiated the .ORG 

and .INFO RAs to include price caps. Following a public comment period 

for the revised RAs (which included price caps), on 8 December 2006, the 

Board approved .ORG and .INFO RAs with price caps (as proposed and 

posted during the public comment period for the revised RAs).280  

298. .COM is unique because price controls are mandated by the U.S. 

Department of Commerce (“USDOC”). Yet the Registry Agreement for .NET, which is 

not regulated by the USDOC, also continues to include price controls. The ICANN 

Board approved the 2011 and 2017 renewals of the .NET  Registry Agreement, which 

retained the 10% annual cap on price increases. 281 

299. ICANN argues that price control provisions remain in the .NET Registry 

Agreement due to the choice of its registry operator, Verisign, which happens to also 

 
277 See ICANN, Original 2005 .NET Registry Agreement of 1 July 2005, § 7.3(a), archived at 
http://www.icann.org/tlds/agreements/net/net-registry-agreement-01jul05.pdf (RM 119). 

278 Regulatory Expert Report ¶ 60. 

279 Regulatory Expert Report ¶¶ 73-80. 

280 Annex 11 ¶ 6. 

281ICANN Board Resolutions 2011.06.24.21, 2017.06.24.22 (RER 129, RM 124). 

http://www.icann.org/tlds/agreements/net/net-registry-agreement-01jul05.pdf


  
91 

 
 

 

operate .COM, which, as noted, is subject to USDOC price controls.282 ICANN 

maintains that “[t]his distinction … is fatal to Namecheap’s position.”283 

300. Yet the fact remains that the ICANN Board affirmatively approved price 

controls for the .NET Registry Agreement and has never reconsidered that position. 

While Verisign has never triggered the issue of removing price controls, nor has 

ICANN. The ICANN Board also approved all renewals of the .ORG, .BIZ, and .INFO 

Registry Agreements with price controls, until the ones at issue here.284  

301. ICANN’s stated rationale for removing price controls was to “conform 

with the base registry agreement” for new gTLDs with the “goal of treating the Registry 

Operator equitably with registry operators of new gTLDs.” But ICANN never 

addressed the comment that the registry operators of the legacy gTLDs are in a different 

position from the registry operators of new gTLDs. As asserted by ASAE, whereas the 

“registry operators that won the right to sponsor new gTLDs … paid millions of dollars 

in some cases to acquire all of the value in their sponsored domain names, … the service 

contractors managing legacy domain names most assuredly did not.”285 The removal of 

price controls with respect to .ORG is especially notable, as it now stands unique among 

the three original TLDs as not being subject to price controls.  

302. ICANN observed in its summary of public comments that “many 

commenters … believed legacy TLDs … are unique and should be treated differently 

than new gTLDs.”286  While ICANN highlighted that concern, it did not address it. 

Instead, ICANN repeated its prior explanation that that it sought to treat Registry 

Operators of legacy gTLDs and new gTLDs “equitably,” without explaining why it had 

rejected the concern that legacy TLDs are “unique and should be treated differently 

 
282 ICANN’s Surrebuttal Brief ¶ 63. 

283 Id. 

284 Namecheap Pre-Hearing Brief ¶ 72 

285 25 April 2019 Comments of ASAE re Proposed Renewal of .org Registry Agreement, Annex 
111 ¶ 4. 

286 Staff Reports of Public Comment Proceedings for .ORG, .INFO, and .BIZ, 3 June 2019,  Annex 
5 ¶ 3, Annex 6 ¶ 3, Annex 7 ¶ 3. 
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than new gTLDs.” Indeed, ICANN’s post-comment “Analysis” was almost identical to 

its pre-comment explanation: 287      

18 March 2019 Proposed Renewal 
of .org RA (Annex 2) 

3 June 2019 Staff Report of Public 
Comments Proceeding (Annex 5) 

This change [removing price controls] 

will not only allow the .org renewal 

agreement to better conform with the 

base registry agreement, but also takes 

into consideration the maturation of the 

domain name market and the goal of 

treating the Registry Operator equitably 

with registry operators of new gTLDs 

and other legacy gTLDs utilizing the base 

registry agreement. 

Enacting this change [removing price 

controls] will not only allow the .org 

renewal agreement to conform to the 

Base gTLD Registry Agreement, but also 

takes into consideration the maturation of 

the domain name market and the goal of 

treating the Registry Operator equitably 

with registry operators of new gTLDs 

and other legacy gTLDs utilizing the Base 

gTLD Registry Agreement. 

 
2. Failure to Address Comments Regarding .ORG’s Market 

Power and the Negative Impact of Removing Price Controls 

303. ICANN’s summary of public comments also noted the concern that .ORG 

is “unique in that .org was developed, cultivated and established over decades as 

catering to non-profit and similar charitable organizations,” and “organizations and 

individuals who have historically registered legacy domain names did so under the 

assumption that prices would not suddenly increase.”288  ICANN quoted the following 

letter from National Public Radio, the YMCA, C-SPAN, National Geographic Society, 

Oceana, the American Association of Retired Persons, the Conservation Fund, and the 

National Trust for Historic Preservation: 

[T]he .org gTLD has assumed the reputation as the domain of choice for 

organisations dedicated to serving the public interest... We have come to 

rely on this reputation to help distinguish the online presence of our 

organizations from the online presence of organizations that are not 

 
287 ICANN added some points to its post-comment analysis, but did not explain why it 
considered unsponsored, legacy gTLDs to be essentially the same as sponsored new gTLDs. 

288 Staff Report of Public Comment Proceedings for .ORG, 3 June 2019, Annex 5 ¶ 3-4. 
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intended to serve the public interest. As nonprofit organizations, we also 

have come to rely on the certainty and predictability of reasonable domain 

name registration expenses when allocating our limited resources.289   

304. The same letter observed:  

ICANN has articulated no compelling policy basis for this proposed 

change [i.e. the removal of the price controls]. Instead, ICANN has 

represented that the intent is just to bring the .org Agreement into 

conformity with the base registry agreement used by ICANN with respect 

to other gTLDs not set aside for organizations that serve the public interest. 

This strikes us as conformity for its own sake. ICANN should not 

disregard the public interest in favor of administrative convenience.290  

305. A related concern noted in ICANN’s summary of public comments is that 

“without price controls, prices to renew domain names could become prohibitively 

expensive and the barrier to entry for small non-profits and organizations could be 

significantly raised, leading to a significant negative impact on the non-profit, charitable 

and small organizations who are registrants of the .org TLD.”291 Another concern is that 

.ORG “is inherently positioned as a monpoly, and because of the environment, 

consumers require regulatory pricing protections.”292 ICANN quoted the following 

comments to illustrate these concerns: 

The org TLD is overwhelmingly used by non-profits and by removing the 

caps on the prices of org domains, ICANN will make it significantly more 

difficult for non-profits to do business on the internet or raise barriers to 

entry for new non-profits. 293 

Having one company able to control pricing for an entire TLD, and to have 

no restrictions, controls or guidelines on their ability to increase the 

 
289 Id. Annex 5 ¶ 4 (quoting 29 April 2019 Letter to ICANN from NPR and other non-profit 
organizations). 

290 29 April 2019 Letter to ICANN from NPR and other non-profit organizations, Annex 111 ¶ 2. 

291 Staff Report of Public Comment Proceedings for .ORG, 3 June 2019,  Annex 5 ¶ 4. 

292 Id. 

293 Id. 
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pricing: is in my opinion creating a monopoly, with all that implies – 

definitely counter to the idea of a free market. Especially in the area of .org, 

which is traditionally – and branded – to be the domain for not-for-

profits.294 

306. Despite noting these concerns about the special market power of .ORG 

and the negative impact on non-profits of removing price controls, ICANN failed to 

provide a detailed explanation of why it nevertheless decided to remove price controls. 

Instead, ICANN merely stated that the .ORG price controls “were initially included 

years ago by the US government when the domain name market consisted only of a 

handful of top-level domains,” and that “[t]here are now over 1200 gTLDs, almost all of 

which do not include price controls.”295 ICANN did not address the special non-profit 

market served by .ORG. 

307. There is, in fact, substantial evidence that .ORG has considerable market 

power among non-profit registrants.296 Namecheap’s economic expert, Dr. Langus, 

opined that .ORG has as much or more market power than .COM for several reasons: (i) 

.ORG enjoys a “first-mover advantage” as one of the original gTLDs; (ii) .ORG is 

associated with non-profit entities that the public can trust, which distinguishes it from 

other gTLDs, which are not good substitutes; and (iii) users are “locked-in” to .ORG 

due to the lack of good substitutes, and also because changing to a different gTLD 

involves high “switching costs.”297  

308. As further evidence of the special role of the .ORG domain, Dr. Langus 

cited the largest registrar, GoDaddy:  

A .org domain name helps you become a well-established brand of trust 

and integrity. One of the original top-level domains (TLDs), it became the 

choice for organizations dedicated to serving the public interest. Today, 

 
294 Id. Annex 5 ¶ 4. 

295 Id. Annex 5 ¶ 8. As discussed below, ICANN noted that the Base Registry Agreement 
includes other protections, such as the option to lock in prices for ten years, but did not address 
comments that questioned whether such protections were adequate.   

296 The Panel focuses here on evidence that .ORG has market power, which is stronger than 
evidence related to .INFO. Evidence related to .INFO is discussed below in Section XI.D.  

297 Hearing Tr. Day IV, 125:21 to 129:1, Day V, 100:24 to 101:23, 104:26-28; Langus Presentation, 
Slide 4; EER-II ¶¶ 111-29, 150-57.  
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.org domains are considered some of the most trusted on the internet and 

tailor-made for non-commercial entities like: 

 Non-profits 

 Foundations 

 Cultural institutions 

 Religious organizations 

If you’re operating one of these, people expect to find you in the .org 

community. However, commercial organizations can also benefit with a 

.org domain linked to the business’ charitable arm while other domain 

names protect the brand.298   

309. Dr. Langus testified that PIR advertises .ORG as “a powerful signal that 

your site serves a greater good—rather than just a bottom line.” He added that “[o]ne 

would be hard-pressed to find a similar and credible characterization for another TLD, 

among more than a thousand that are available for registration.”299 He also noted that 

“.NGO” (non-governmental organization) and .ONG (having the same meaning in 

various romance languages) are “[p]otentially semantically close,” but are not viewed 

as good substitutes, given that they have attracted only about 4,000 registrants since PIR 

introduced them in 2014.300 .ORG, in contrast, is the third largest gTLD, with over 10 

million registrants.301  

310. ICANN witnesses agreed that .ORG has a special advantage over other 

gTLDs. ICANN’s expert, Dr. Carlton, stated that “.org had a first-move advantage.”302 

He testified that he had not done a detailed study, but his “general understanding of 

.org is that because it was one of the early TLDs, a lot of not-for-profits use .org and 

they like using .org because it has the connotation of a not-for-profit.”303  

 
298 EER-II ¶ 151.  

299 EER-II ¶ 152. 

300 EER-II ¶ 153; see also Hearing Tr. Day V, 100:24 to 101:23. 

301 EER-II ¶ 150. 

302 Hearing Tr. Day V, 96:5.  

303 Hearing Tr. Day V, 67:14-19.  



  
96 

 
 

 

311. ICANN’s Board Chair, Maarten Botterman, acknowledged during the 

hearing that .ORG occupies a unique position within the DNS, stating:  

One of the things with .org, as you rightly – and I know you know that – 

it’s not a domain like .com, .net. It's just that the reputation that PIR has 

given it over the years that gives it added value for many nonprofits. [...] I 

do remember, my kids always had a hard time explaining at school what 

your father is doing. [...] But one of the things that they came back with is – 

they were at school in Belgium. If they would go to a .org site, then, at 

least, they could trust the information. And this was the perception that 

comes with it [...].304 

312. Mr. Botterman also testified that PIR’s attempt to launch a new closed 

domain for NGOs showed that “it’s very difficult to launch new TLDs.”305 This is 

consistent with Dr. Langus’ comment that .NGO is not viewed as a good substitute for 

.ORG, as illustrated by its much lower number of registrants.  

313. Namecheap also presented evidence that PIR has in fact exercised market 

power by increasing .ORG prices and profit margins substantially. For example, Dr. 

Langus presented a chart showing that .ORG prices increased from six dollars in 2008 to 

nearly ten dollars in 2016.306 Those increases were within the 10% annual cap that 

applied at that time, but “hit 9.7 percent a number of times, and a number of times it hit 

7 percent, 6 and a half.”307 The same chart showed that from 2008-16, .ORG prices rose 

more than .COM prices: both started at six dollars, but .ORG ended at nearly ten 

dollars, while .COM ended at less than eight dollars.308 Dr. Langus also presented a 

chart showing that .ORG prices increased from 2009 to 2016 even though PIR’s related 

costs did not increase.309 The chart further showed that PIR’s costs decreased from 2016 

to 2021, but .ORG prices remained the same.310 As a result, PIR’s profit margins on 

 
304 Hearing Tr. Day II, 176:5-9.  

305 Hearing Tr. Day II, 176:12-18.  

306 Langus Presentation Slide 5; EER-II, ¶ 158 and Figure 3.  

307 Hearing Tr. Day V, 118:11-13.  

308 Langus Presentation Slide 5; Hearing Tr. Day IV 129:4-19. 

309 Langus Presentation Slide 6; EER-II ¶ 159 and Figure 4.  

310 Langus Presentation Slide 6; EER-II ¶ 159 and Figure 4; Hearing Tr. Day IV, 129:22 to 130:6.  
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.ORG increased continuously from 2009 to 2021, which Dr. Langus called a “reliable 

indicator of market power.”311   

314. Dr. Carlton opined there was no need for price caps because .ORG prices 

had not increased since 2016; PIR had “committed to not raise [prices] unreasonably;” 

and PIR’s not-for-profit structure and conduct makes it “reasonable to believe … that 

they are not going to raise price unreasonably.”312  

315. Nevertheless, Dr. Carlton agreed that Dr. Langus’ chart shows that .ORG 

margins have “increased over time,” and that “the price of .org is higher than the price 

of .com.”313 He also agreed that “the fact that [PIR’s] costs have gone down and they’ve 

not passed them along … means their margins have gone up.”314 He further 

acknowledged that if .ORG were changed to a for-profit structure, it would be a 

“perfectly reasonable concern for people to investigate as to whether that’s going to 

affect price.”315 Dr. Carlton stated that because .ORG’s costs had decreased, he “would 

have lowered prices” if he “were a cost regulator.”316  

316. Thus, Dr. Carlton did not dispute that .ORG has meaningful market 

power in view of its first-mover advantage and unique role in the non-profit 

community, or that price controls might be worth investigating in some circumstances. 

He maintained, however, that this was not necessary as to .ORG, especially in view of 

PIR’s not-for-profit status and its representation that it would not increase prices 

unreasonably.317  

 
311 Langus Presentation Slide 6; Hearing Tr. Day IV, 130:7-11; see Day V, 105:3-15.  

312 Hearing Tr. Day V, 106:23 to 110:20.  

313 Hearing Tr. Day V, 115:21-24.  

314 Hearing Tr. Day V, 106:23 to 107:15.  

315 Hearing Tr. Day V, 106:23 to 107:15; see 111:12-15 (“if there were a proposal for .org to change 
its structure into a for-profit, I do think that would be grounds to investigate, and exactly how it 
would come out depends on what you think about it”).  

316 Hearing Tr. Day V, 108:21-24; see 111:12-15 (“if there were a proposal for .org to change its 
structure into a for-profit, I do think that would be grounds to investigate, and exactly how it 
would come out depends on what you think about it”).  

317 Hearing Tr. Day V, 106:23-108:20; 111:12-15; 112:1-6. 
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317. Dr. Langus replied that PIR’s representation raised the following 

questions: “What is unreasonable?” and “How could registrants complain to PIR that it 

is violating its commitment?”318 He also noted that the continuing .ORG price increases 

until 2016 shows that price caps “were effective in the past in constraining the exercise 

of market power” and that PIR’s subsequent failure to reduce prices despite “significant 

cost reductions” shows that PIR is actually exercising market power.319  

318. In citing the foregoing evidence, this Panel is not making a factual finding 

that .ORG in fact possesses sufficient market power to warrant price controls. Rather, 

the Panel is focused on ICANN’s failure to consider this issue or, if it was considered, to 

provide a “detailed explanation” as to why such market power—however strong (or 

not) it might be--did not warrant price controls. While ICANN noted the public 

comments about .ORG’s unique reputation as the domain of choice for non-profit 

organizations, it did not address them.320 ICANN’s stated rationale for the Price Cap 

Decision seems to simply assume that .ORG is fungible with other gTLDs.  

3. Failure to Address Concerns Regarding Switching Costs 

319. ICANN noted in its summary that “[c]ommenters also raised concerns 

about the burden and costs associated with moving their web presence to another TLD, 

which could potentially be capitalized on by the registry operator with higher renewal 

prices without a price cap.”321 ICANN quoted the following comment as an example:  

While individual domains are typically inexpensive, the costs of switching 

between them for an organization can be exceptionally high. Moving from 

one TLD to another might require notifying clients, reprinting materials, 

updating databases, and reconfiguring services. Consequently as 

consumers are locked in, there either needs to be competition at the 

registry level, or some form of price constraint. Given the nature of the 

contracts, specifically presumptive renewal for the incumbent registry 

operators, registry prices are not subject to competition and do not face 

 
318 Hearing Tr. Day V, 102:9-10.   

319 Hearing Tr. Day V, 112:21 to 113:6, 114:12-17.   

320 Annex 5 ¶ 4. 

321 Staff Report of Public Comment Proceedings for .ORG, 3 June 2019, Annex 5 ¶ 4. 
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the downward pricing pressure that every other provider of Internet 

infrastructure faces.322 

320. The ASAE (American Society of Association Executives) expressed a 

similar concern in the comments cited above: 

Stating that nonprofit organizations can easily switch from one domain 

name to another if they don't like the pricing structure ignores the reality 

that established nonprofits have a longstanding Internet presence built on a 

.org domain name - a name and online reputation that the organization 

(not the registry operator) has spent decades cultivating.”323 

321. Again, ICANN noted these comments, but did not address them. In 

deciding to renew the 2019 Registry Agreements without price controls, ICANN simply 

stated: 

In alignment with the base registry agreement, the price cap provisions in 

the current .org agreement, which limited the price of registrations and 

allowable price increases for registrations, are removed from the .org 

renewal agreement. Protections for existing registrants will remain in 

place, in line with the base registry agreement. This change will not only 

allow the .org renewal agreement to better conform with the base registry 

agreement, but also takes into consideration the maturation of the domain 

name market and the goal of treating the Registry Operator equitably with 

registry operators of new gTLDs and other legacy gTLDs utilizing the base 

registry agreement.324 

322. Yet this rationale assumes a market in which registrants can easily switch 

from legacy gTLDs to new gTLDs. While this may in fact be the case, ICANN never 

addressed comments maintaining that the opposite was true. 

 
322 Id. 

323 25 April 2019 Comments from ASAE, Annex 111 ¶ PDF page 4. 

324 Staff Reports of Public Comment Proceedings for .ORG, .INFO, and .BIZ, 3 June 2019, Annex 
5 ¶ 3, Annex 6 ¶ 3, Annex 7 ¶ 3. 



  
100 

 
 

 

4. Failure to Address Concerns that the Base Registry 
Agreement’s Price Protections are Not an Adequate Substitute 
for Price Controls 

323. Another concern noted in ICANN’s summary was that “the protections 

afforded to registrants in the Base gTLD Registry Agreement fall short of what they 

believe should be in place for the .org TLD and believed they should not be viewed as a 

viable replacement to the existing price cap provision.” ICANN quoted the following 

comment of the Internet Commerce Association (“ICA”) : 

It can also be argued that existing .org registrants are somehow ‘protected’ 

because they can renew their .org domain name for ten years before being 

subjected to uncapped price hikes under the Proposed Renewal 

Agreement. The fact is however, that there is no requirement that 

registrants be expressly notified that they had better register for ten years 

in advance or be subject to unknown, indeterminate, and potentially 

game-changing renewal costs. As such, it is likely that millions of charities 

and non-profits will not take advantage of the ability to renew for ten 

years... [O]nce caps are removed, once the initial ten-year period has 

elapsed, every single registrant is subject to untold, indeterminate, and 

potentially substantial price hikes, meaning that this is nothing but a 

temporary reprieve. Lastly, the numerous prospective .org registrants 

who want to establish themselves in the most appropriate registry for a 

charity or non-profit at some point in the next ten years, could find 

themselves subject to capricious and expensive registration fees for .org 

domain names and as such receive no benefit whatsoever from the 

temporary reprieve.325 

324. While ICANN noted this concern, it did not address it. Instead, ICANN 

stated that the Base Registry Agreement would “afford protections to existing 

registrants,” such as the option to lock in prices for ten years. 326 ICANN did not address 

the ICA’s comment that these protections were inadequate. 

 
325 Annex 5 ¶ 5. 

326 Annex 5 ¶ 5. 
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325. ICANN maintains that the Bylaws merely require that it “explain its core 

rationale, which it did here.”327 Yet the term “core rationale” does not appear in the 

Bylaws. Rather, the Bylaws require that ICANN “maintain responsive consultation 

procedures that provide detailed explanations of the basis for decisions.”328 While this 

does not mean that ICANN must individually address each and every comment, the 

public comments discussed here raise significant issues and were properly singled out 

by ICANN in its summary of public comments. To borrow ICANN’s phrase, these 

comments go to the heart of the “core rationale” expressed by ICANN for removing 

price controls. They should have been addressed. 

326. The Panel emphasizes that the various public comments regarding the 

need to retain price controls may or may not have been correct. Any finding as to the 

merit of these comments would exceed the scope, authority, and competence of this 

Panel. But the accuracy—or not—of the comments is not the issue. ICANN’s failure to 

consider the points made in the comments—or, if these points were considered, to 

articulate a basis for disregarding them—constitutes a failure to “engage in a responsive 

consultation procedure that provided detailed explanations of the basis for rejecting 

public comments.”329  

5. Failure to Address Concerns about Need for Market Analysis 
and Misapplication of Dr. Carlton’s 2009 Economic Analysis 

327. ICANN observed that commenters “questioned whether ICANN org 

conducted an economic study or research on the potential market implications of 

removing the existing pricing protections,” quoting the following comment of the 

Registrar Stakeholder Group (the “RrSG”):  

The RrSG is concerned that ICANN has arbitrarily chosen to remove 

pricing restrictions that could negatively impact current and future 

registrants of .ORG, .BIZ, and/or .INFO domain names where there is no 

reasonable competition to influence reasonable pricing and without 

engaging in appropriate market analysis.330 

 
327 ICANN’s Closing Presentation, Slide 26. 

328 Bylaws, §3.1 (emphasis added). 

329 Bylaws §3.1. 

330 Staff Report of Public Comment Proceedings for .ORG, 3 June 2019, Annex 5 ¶ 5. 
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328. Despite noting this concern, ICANN’s 3 June 2019 “Analysis of 

Comments” did not address whether it had conducted “an appropriate market 

analysis,” or explain why such an analysis was unnecessary.331 

329. ICANN Board members also expressed concern about the need for an 

economic analysis at a 21 November 2019 meeting concerning Namecheap’s request for 

reconsideration of the Price Cap Decision: 

Board members also asked questions about matters related to pricing, 

including how public comments concerning the pricing provisions were 

considered. Matthew Shears commented on the suggestion made during 

the comment period that a study be undertaken about the effects of 

removing the existing price caps. He inquired whether there should be an 

economic study of how the market has evolved since 2009 prior to the 

Board taking action to understand better how removing the pricing 

restrictions would encourage competition or not. Members of ICANN org 

engaged the Board in a discussion about the history of the price cap 

provisions and the discussions and economic studies about pricing 

provisions that took place during the development of the New gTLD 

Program. 332 

330. The Board meeting minutes do not disclose the result of this discussion, 

but there is no evidence of any further economic analysis. The meeting minutes imply 

that the Board concluded that no further analysis was needed in view of a prior study 

that “took place during the development of the New gTLD Program.” That implication 

is confirmed by the Board’s 21 November 2019 decision denying Namecheap’s request 

for reconsideration, which relied on a preliminary report that Dr. Dennis Carlton 

prepared in 2009 for the New gTLD Program. The ICANN Board stated: 

There is no support for the Requestor’s assertion that ICANN Staff’s belief 

in this regard was based upon “conclusory statements not supported by 

evidence.”[...] Among other things, ICANN org considered Dr. Carlton’s 

 
331 See id. ¶ 8 (emphasis added). 

332 Minutes – Special Meeting of the ICANN Board on 21 November 2019, Annex 115, PDF 
pages 4-5. 
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2009 expert analysis of the Base RA, including his conclusion that limiting 

price increases was not necessary, and that the increasingly competitive 

field of registry operators in itself would serve as a safeguard against 

anticompetitive increases in domain name registration fees.333 

331. The referenced 2009 expert analysis was commissioned by ICANN in 

connection with the introduction of the new gTLDs that were ultimately approved by 

the ICANN Board on 20 June 2011. A footnote to the Board’s decision specifies that 

ICANN org relied on Dr. Carlton’s “Preliminary Analysis Regarding Price Caps for 

New gTLD Internet Registries” in deciding that price controls were no longer needed 

for .ORG, .BIZ, and .INFO.334  

332. This Panel takes at face value the ICANN Board’s statement that ICANN 

relied on Dr. Carlton’s 2009 preliminary analysis. There is nothing in the record to 

contradict that statement. 

333. Yet ICANN’s reliance on Dr. Carlton’s 2009 preliminary analysis raises the 

following issues: 

 First, Dr. Carlton focused on price controls in the new gTLDs, not legacy 

TLDs, such as .ORG, .BIZ, and .INFO.335  

 

 
333 Annex 11 (Final Determination of the ICANN Board of Directors Reconsideration Request 
19-2 (21 Nov. 2019); see also Hearing Tr. Day II, 143-145. 

334 Id. at n. 94. 

335 Professor Carlton’s 2009 preliminary report states: “I have been asked by counsel for ICANN 
to address whether price caps that limit future increases in prices charged to registrars of these 
new gTLDs would be necessary to insure the potential competitive benefits of the new gTLDs.” 
(RM 183, Dennis Carlton, Preliminary analysis of Dennis Carlton regarding price caps for New 
gTLD Internet registries, 4 March 2009, https://archive.icann.org/en/topics/new-
gtlds/prelim-report-registry-price-caps-04mar09-en.pdf.) (emphasis added). His 2009 final 
report provides: “I have been asked by ICANN to analyze from an economic perspective 
ICANN’s anticipated introduction of new generic top level domain names (gTLDs), and to 
identify and address the benefits and costs associated with ICANN’s proposal. [...] In 
conjunction with this analysis, I also address whether price caps that limit prices and future 
increases in prices charged by registries of these new gTLDs would be necessary to achieve the 
potential competitive benefits of the new gTLDs.” (RM 23, 
http://archive.icann.org/en/topics/new-gtlds/carlton-re-proposed-mechanism-05jun09-
en.pdf.) (emphasis added). 

http://archive.icann.org/en/topics/new-gtlds/carlton-re-proposed-mechanism-05jun09-en.pdf
http://archive.icann.org/en/topics/new-gtlds/carlton-re-proposed-mechanism-05jun09-en.pdf
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 Second, the report cited by the Board in its decision on Reconsideration 

Request 19-2 was merely preliminary. In his final report, Dr. Carlton 

bolstered his conclusion that price controls were not necessary for the 

registration, renewal and transfer of domain names in the new gTLDs with 

the following observation: 

 

The fact that the existing major TLDs are currently subject to 

price caps further constrains the ability of new gTLD registry 

operators to charge non-competitive prices. [... T]he existence of 

the caps limits the prices that new gTLDs can charge by capping 

the price that the major registry operators can charge.336 

 

 Finally, Dr. Carlton replied as follows to the concern that lack of price 

controls for new gTLDs could result in the elimination of price controls for 

legacy gTLDs: 

 

THERE IS NO BASIS FOR DR. KENDE’S CONCERNS THAT 

ICANN’S PROPOSAL WILL LEAD TO THE REPEAL OF 

EXISTING PRICE CAPS 

As noted above, Dr. Kende suggests that the absence of price 

caps for new TLDs could result in the elimination of price caps 

for .com, .net, .org, .info, .biz and others as a result of the 

“equitable treatment” clause in ICANN agreements. We 

understand from ICANN that there is no basis for this concern. 

The language in this clause does not require identical 

treatment among all registries and recognizes that differences 

across ICANN contracts with different registries can be 

“justified by substantial and reasonable cause.” ICANN’s 

contracts with existing TLDs recognize that different practices 

may be appropriate for different registries and allow ICANN 

latitude to implement different procedures. I am aware of no 

statement either by ICANN or the Commerce Department 

 
336 RM 23 ¶ 73 (emphasis added). 
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favoring the elimination of price caps specified in existing 

registry contracts.337 

 

334. In short, Dr. Carlton’s final 2009 report cannot be read to justify removing 

price controls in legacy gTLDs, such as .ORG, .BIZ, and .INFO. If anything, he viewed 

the continued existence of price controls in major legacy gTLDs as helping justify the 

introduction of new gTLDs without price controls. Further, Dr. Carlton asserted that  

there was no basis for concern that the lack of price caps for new gTLDs would result in 

removal of price caps for .ORG, .INFO, and .BIZ, given that “equitable” treatment does 

not require “identical” treatment, and ICANN had not stated that it sought to eliminate 

price caps from legacy gTLDs.     

335. In addressing Namecheap’s arguments regarding the 2009 Carlton report, 

ICANN states that “Dr. Carlton was not asked to opine on the appropriateness of price 

control provisions in legacy gTLD registry agreements, including the .ORG, .BIZ, and 

.INFO Registry Agreements, and even acknowledged that such provisions might not be 

appropriate.”338 But the point is not that Dr. Carlton’s 2009 report affirmatively calls for 

retaining price controls in legacy gTLDs, but rather that it cannot serve as a basis for 

removing such price controls. He specifically disclaimed any such purpose in his report. 

And yet 10 years later his report was used for precisely that purpose.339 

336. In sum, the ICANN organization noted the public comment that an 

economic study should be conducted, but provided no responsive explanation. The 

ICANN Board apparently concluded that an economic study was not needed in view of 

 
337 RM 24 ¶ 22 (emphasis added). 

338 ICANN Pre-Hearing Brief ¶ 72 n. 259, citing RM 23, ¶ 73 (stating that “the appropriateness of 
these price caps may be debatable”).). 

339 ICANN org also obtained a newer report prepared by Professor Carlton in 2019. (Annex 131 - 
Draft expert report of Dennis W. Carlton of 6 June 2019.) This report was a draft and never 
finalized. Nor was it provided to the ICANN Board. The 2019 report was provided only to 
members of ICANN’s legal department and Cyrus Namazi, who at the time was the Vice 
President of ICANN’s Global Domains Division. (Declaration of Amy Stathos, ¶ 3.)  

 
he 2019 report was only a draft and was not 

subject to public scrutiny. To the contrary, it was shielded based on privilege, with even the 
ICANN Board unaware of its existence. (Hearing Tr. Day II, 171.) Following in camera review, 
the Panel ordered in Procedural Order No. 18 that ICANN produce the report.   

Redacted - Privileged
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Dr. Calton’s 2009 report about the new gTLD program, but that study does not support 

removal of price controls from legacy gTLDs and actually leans in the other direction. 

337. ICANN’s failure to provide a “detailed explanation” of why it concluded 

that no economic study was needed highlights the underlying rationale for ICANN’s 

obligation to make decision in an “open and transparent” manner. If ICANN had relied 

on Dr. Carlton’s 2009 report at an earlier time, Namecheap and other members of the 

public could have explained why that reliance was misplaced.  

338. For this and other reasons stated above, this Panel concludes that, 

contrary to its Bylaws, ICANN did not operate to the maximum extent feasible in an 

open and transparent manner. 

6. Failure to Maintain a Non-Privileged Record of ICANN’s 
Internal Decision-Making Process  

339. ICANN’s failure to provide an open and transparent explanation of its 

reasons for rejecting public comments opposing the removal of price controls was 

exacerbated by ICANN’s assertion of attorney-client privilege with respect to most of 

the documents evidencing ICANN’s deliberations.  

340. Mr. Weinstein, the ICANN staff member who was most involved in the 

Price Cap decision, testified that:  

 There were internal discussions about the need for a formal Board resolution 

on the renewal of a registry agreement, but those discussions included 

counsel and were therefore privileged;340  

 When ICANN “dug in the price cap issue and some other issues further in 

the process, we did make a formal recommendation in writing. I think they 

were in the form of the papers and materials we provided to the board,” but 

“it was done in the context of preparing a board information paper, which are 

privileged documents” because “[w]e do that in conjunction with the legal 

team”;341  

 
340 Hearing Tr. Day III, 100. 

341 Hearing Tr. Day III, 106-107. 
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 ICANN staff consulted with counsel to get competition advice and “  

”;342  

 The email Mr. Weinstein received from his supervisor and non-legal staff 

member Cyrus Namazi confirming that ICANN could proceed as planned 

with the renewal of the Base RA without price caps was not produced as he 

believed that this document was “under privilege because it was consulting 

with counsel”; 343  

 Mr. Weinstein assured himself that the “all clear”to proceed without price 

caps was made after exercising sufficient due diligence and care, but “all 

these conversations were in the presence and with guidance from counsel so I 

believe those are privileged”;344  

 When Mr. Weinstein sent summary emails confirming the content of 

negotiations between ICANN and the registry operators via telephone or in 

person, he made sure to include “the lawyers on it,” making the documents 

allegedly privileged.345 

341. Namecheap claims that ICANN violated its transparency obligations by 

asserting privilege so broadly that there is virtually no non-privileged record of the 

process by which ICANN made its Price Cap Decision. 

342. ICANN contends that it did not violate its transparency obligations for the 

following reasons: 

 Transparency did not require ICANN to maintain a non-privileged record of 

its decision-making process; 346   

 
342 Hearing Tr. Day III, 116 & 134 

343 Hearing Tr. Day III, 44. 

344 Hearing Tr. Day III, 46. 

345 Hearing Tr. Day III, 143-144. 

346 29 June 2022 ICANN Closing Presentation, Slide 24.   

Redacted - Privileged
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 Requiring ICANN to maintain a non-privileged record of the reasons for its 

Price Cap Decision would make “no sense,” given that ICANN negotiates 

thousands of Registry Agreements; 347 

 ICANN “maintained a non-privileged record of the core reasons underlying 

its decision,” which was sufficient to meet its transparency obligations; 348 and 

 It “was not feasible to maintain a more extensive non-privileged record” 

because “legal issues were integrally tied to ICANN organization’s 

considerations.”349 

343. ICANN asserts that its “transparency obligations do not require 

maintaining a non-privileged record of ICANN organization decisions.”350 ICANN 

adds that its “transparency obligations do not prohibit ICANN from obtaining 

privileged advice from its attorneys,” which is “critical to ICANN’s ability to fulfill its 

mission.”351  

344. At issue is whether transparency requires ICANN to provide not only a 

detailed external explanation to the public of the reasons for its decision on important 

policy matters, but also to create and maintain a non-privileged internal record of its 

deliberations that is sufficiently detailed to assess the reasons for the decision and to 

evaluate whether ICANN gave sufficient consideration to concerns expressed by the 

public.  

345. The Panel declines to rule on this issue for the following reasons: (a) a 

ruling on this issue is not essential to the Panel’s decision on transparency, given that 

the Panel has already found that ICANN violated its obligation to provide a detailed 

public explanation of the reasons for the Price Cap Decision; (b) this question is more 

appropriately resolved in an IRP proceeding in which the issue is critical to the 

 
347 29 June 2022 ICANN Closing Presentation, Slide 24.   

348 29 June 2022 ICANN Closing Presentation, Slide 25.   

349 29 June 2022 ICANN Closing Presentation, Slide 25.   

350 29 June 2022 ICANN Closing Presentation, Slide 24.   

351 ICANN Post-Hearing Brief ¶ 68. 
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outcome;352 and (c) the Parties’ briefs do not address whether a detailed external 

explanation obviates any need for ICANN to maintain a non-privileged internal record 

of its decision-making process.  

346. The case for requiring an internal non-privileged record of ICANN’s 

deliberations might be found in the following Articles and Bylaws:          

 First, as discussed above, the Articles and Bylaws require ICANN to operate, 

“to the maximum extent feasible,” for the benefit of the Internet community 

as a whole through “open and transparent processes.”353 Maintaining a non-

privileged record of the reasons for decisions on important matters facilitates 

operating in an “open and transparent manner.” Without such a record, it is 

difficult to determine whether ICANN sufficiently considered concerns from 

the Internet community and had a reasoned basis for rejecting those concerns.   

 Second, the Bylaws require ICANN to “maintain responsive consultative 

procedures that provide detailed explanations of the basis for decisions 

(including how comments have influenced the development of policy 

considerations),” and to “implement procedures for the documentation and 

public disclosure of the rationale for decisions made by the Board and 

ICANN’s constituent bodies (including the detailed explanations discussed 

above).” 354 Thus, in addition to providing detailed explanations of the basis 

for decisions, ICANN has the obligation to document and disclose the 

reasons for its Price Cap Decision, “including how comments have influenced 

the development” of that decision. 

 Third, the purpose of IRPs, as defined in the Bylaws, include ensuring that 

ICANN “complies with its Articles of Incorporation and Bylaws,” providing 

“meaningful” independent review, ensuring that ICANN is “accountable” to 

the global Internet community, and securing the “transparent, efficient, 

 
352 For example, this might arise in a case in which ICANN provided a detailed public 
explanation of the reasons for its decision, but there was no non-privileged internal record (or 
“paper trail”) of ICANN’s deliberations. 

353 Articles of Incorporation Article III; Bylaws § 1.2(a). 

354 Bylaws § 1.2(a)(iv), § 3.1. 
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consistent, coherent, and just resolution of Disputes. 355 “Meaningful” 

independent review would be facilitated by a contemporaneous record of the 

decision-making process (a “paper trail,” so to speak), so that an IRP panel 

can independently review the reasons for ICANN’s decision.    

 Fourth, as Namecheap has noted,  the Bylaws allow ICANN to exclude “legal 

matters” from the publicly available minutes of Board meetings, but only if 

the Board determines that exclusion is “necessary or appropriate to protect 

the interests of ICANN,” and the Board “describe[s] in general terms in the 

relevant minutes the reason for such nondisclosure.”356 In other words, 

ICANN may carve out privileged legal matters from public Board minutes, 

but must publish minutes of non-privileged matters and explains the carve-

out. While that obligation refers to Board minutes, a similar obligation 

arguably applies to a written recommendation from the ICANN staff to the 

Board on an important matter such as the Price Cap Decision. Privileged legal 

matters may be put in a separate section so the rest of the memorandum can 

be produced after carving out the privileged section.     

347. As noted above, this Panel need not render a decision on whether these 

provisions obligate ICANN to create a non-privileged record of its internal 

deliberations, as opposed to merely providing detailed external explanations for its 

decision, given that ICANN did not provide a sufficient external explanation here. The 

Panel unanimously agrees, however, that: (a) creating such an internal record would at 

least be advisable (even if not required); and (b) that ICANN appears to be overusing the 

attorney-client privilege to shield its internal communications and deliberations. The 

following paragraphs elaborate on these points. 

348. This is not the first IRP Panel to express concerns regarding ICANN’s use 

of the attorney-client privilege to shield ICANN deliberations from disclosure. The IRP 

panel in Dot Registry LLC v. ICANN,  ICDR Case No. 01-14- 0001-5004, RM 175 (“Dot 

Registry”) considered whether the ICANN Board, acting through the Board Governance 

Committee (“BGC”), had violated transparency by failing to publish information about 

 
355 Bylaws § 4.3(i), (ii), (iii), (vii).   

356 Bylaws § 3.5(d). 
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a staff recommendation that the Board deny reconsideration of the staff’s denial of Dot 

Registry’s applications for new gTLDs.357    

349. The Dot Registry panel observed that ICANN is “free to assert attorney-

client and litigation workproduct privileges in this proceeding, just as it is free to waive 

those privileges,” but “is not free … to disregard mandatory obligations under the 

Bylaws.”358 The panel noted that the Bylaws entitled the Board Governance Committee 

to ask the ICANN staff for its views, but required staff comments to “be made publicly 

available on the Website.” The panel further noted that “[n]one of the ICANN staff 

work supporting denial of Dot Registry’s Reconsideration Requests was made public, 

even though it is beyond doubt that the BGC obtained and relied upon information and 

views submitted by ICANN staff (passed through ICANN legal counsel and thus 

subject to the shield of privilege) in reachings its conclusions.”359  

350. The Dot Registry panel concluded that by using the privilege to “shield[] 

from public disclosure all real evidence of an independent deliberative process at the 

BGC (other than the pro forma meeting minutes), the BGC put itself in contravention of 

Bylaws 1V.2.11 and IV.2.14 requiring that ICANN staff work on which it relies be made 

public.”360 Further, the BGC’s invocation of privilege left the panel “highly uncertain” 

as to whether the BGC had “exercised due diligence and care in having a reasonable 

amount of facts in front of them,” and had “exercised independent judgment in taking 

the decision.”361   

351. This Panel cited Dot Registry in Procedural Order No. 13, holding that 

Namecheap had not overcome ICANN’s prima facie showing that documents were 

“shielded from disclosure by the attorney-client privilege,” but warned that not 

disclosing these documents ”potentially narrows the scope of the evidence for ICANN 

to rebut claims that it violated its Articles of Incorporation and Bylaws.”362 The Panel 

explained: 

 
357 Dot Registry RM 175, ¶¶ 9-11, 19-25, 149.   

358 Dot Registry RM 175, ¶ 149.   

359 Dot Registry RM 175, ¶ 149.   

360 Dot Registry RM 175, ¶ 150.   

361 Dot Registry RM 175, ¶ 150.   

362 Procedural Order No. 13 ¶ 37. 
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The possible implications of using the privilege to shield information 

considered by the ICANN Board Governance Committee were discussed 

in Dot Registry LLC v. ICANN, ICDR Case No. 01-14- 0001-5004, Declaration 

of the Independent Review Panel, ¶¶ 149-50 (29 July 2016). ICANN 

expressed confidence during the 19 October hearing that the non-

privileged evidence of ICANN’s deliberations will be sufficient to show 

that ICANN did not violate its Articles of Incorporation or Bylaws, and the 

Panel expresses no view on whether the concerns noted in the Dot Registry 

Declaration apply here. The Panel simply highlights the issue so that both 

Parties may address it in their submissions.363 

352. ICANN argues that Dot Registry is inapposite because it involved a 

Bylaws provision that explicitly required staff comments to the BGC to “be made 

publicly available.” This Panel agrees that Dot Registry is not directly on point. 

Nevertheless, as in Dot Registry, ICANN’s invocation of privilege leaves the Panel 

“highly uncertain” whether the decisionmakers at ICANN had “exercised due diligence 

and care in having a reasonable amount of facts in front of them” in making the 

decision at issue. 

353. ICANN argues that the panel in the Afilias IRP “found that ICANN’s 

accountability and transparency commitments do not ‘somehow imply a waiver of its 

right to invoke privilege.’”364 ICANN relies, however, on a preliminary procedural 

order that was limited to whether ICANN should be required to produce documents 

that ICANN argued were privileged, as well as the adequacy of ICANN’s privilege 

log.365 That preliminary issue is separate and independent from the merits issue of 

whether ICANN complied with the Articles and Bylaws. Indeed, the IRP panel later 

declared that ICANN had violated its Articles and Bylaws in several respects. 366 This 

Panel similarly ruled in Procedural Order No. 13 that ICANN need not produce 

 
363 Procedural Order No. 13 n. 3. 

364 ICANN Post-Hearing Brief ¶ 68, citing Afilias v. ICANN IRP, Procedural Order No. 4 ¶ 42, Ex. 
R-18A (emphasis in original).  ICANN also cites IRP Procedures, Rule 8, RE-1, which allows 
ICANN to withhold from production in IRPs documents “subject to the attorney-client 
privilege, the work product doctrine or otherwise protected from disclosure by applicable law.” 

365 Afilias v. ICANN, ICDR Case No. 01-18-0004-2702, Procedural Order No. 4 ¶¶ 38-80, R-18A. 

366 Afilias v. ICANN, ICDR Case No. 01-18-0004-2702, Final Decision (Corrected Version of 15 
July 2021) ¶ 413, RM 190.  
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documents for which Namecheap had not rebutted ICANN’s prima facie showing of 

privilege.367 That preliminary issue is separate and independent from whether ICANN 

should maintain a non-privileged record of its internal deliberations.  

354. ICANN argues that requiring a non-privileged record of its decision-

making process would “make no sense,” given that ICANN has negotiated over 2,000 

Registry Agreements.368 Yet the issue is not whether ICANN must create a non-

privileged record of decisions on every matter, no matter how routine or insignificant. 

Rather, the issue is whether ICANN must (or at least should) maintain such a record for 

decisions on “policy” for which the Articles and Bylaws require ICANN to provide 

“detailed explanations of the basis for decisions” (including how comments have 

influenced the development of policy considerations),” and to document and publicly 

disclose “the rationale for decisions made by the Board and ICANN’s constituent 

bodies (including the detailed explanations discussed above).”369 

355. ICANN recognized that the Price Cap Decision was of sufficient import to 

require “responsive consultative procedures” by requesting public comments and then 

publishing its analysis of those comments.370 Internal ICANN documents confirm that 

ICANN understood that this was a controversial subject that would likely engender 

strong public opposition. For example, on 1 March 2019, Russell Weinstein, the ICANN 

employee responsible for negotiating the 2019 Registry Agreements, referred to the 

“potential hot topic of the removal of price caps,”as a reason to delay the request for 

public comments on the proposed .INFO Registry Agreement until after a March 2019 

Board meeting.371 Similarly, an ICANN employee provided the following internal 

 
367 Procedural Order No. 13 ¶ 37. 

368 29 June 2022 ICANN Closing Presentation, Slide 24.   

369 Bylaws § 1.2(a)(iv), § 3.1; see also Articles of Incorporation, Article III. As discussed in Issue 6 
below, the Price Cap Decision involved policy matters that should have been decided by the 
ICANN Board rather than the ICANN staff. Moreover, the obligation to document and provide 
detailed explanations of the rationale for policy decisions applies not only to decisions by the 
Board, but also to decisions by ICANN’s “constituent bodies.” Bylaws § 3.1. 

370 Annexes 2-4 and Annexes 5-7. 

371 1 March 2019 Email from Russell Weinstein to David Payne, Annex 72 at ICANN-NC-015268.  
ICANN had designated that email as “Highly Confidential – Outside Attorneys’ Eyes Only.” 
The Panel finds that email does not warrant a “Confidential” designation, late alone a “Highly 
Confidential” designation. The same comment applies to the ICANN documents cited in the 
next two footnotes, Annexes 106 and 107.     
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comment on an initial draft of ICANN’s request for public comments on the proposed 

removal of price caps: “I took a stab at drafting this, but due to the sensitive nature of 

the subject, I would like to review this together to further fine tune.”372 Another ICANN 

employee suggested a “simpler statement,”noting that the draft description “gets a lot 

of attention to being carefully explained, which makes it stand out.”373 Thus, ICANN 

not only knew that removal of price caps was a “hot” and “sensitive” topic, it sought to 

downplay its significance with a “simpler” explanation.           

356. Moreover, ICANN created numerous documents regarding its Price Cap 

Decision, including a memorandum from ICANN staff to the Board that explained the 

reasons for that decision.374 Yet ICANN produced almost none of those documents, 

asserting that they are privileged. Thus, the issue is not whether ICANN should have 

created more documents, but rather whether the documents that it created should have 

prepared in a manner that left a non-privileged record that is sufficient to allow 

meaningful independent review.   

357. ICANN contends that it created “a non-privileged record of the core 

reasons underlying its decision.”375 ICANN relies on the Staff Reports of Public 

Comment Proceedings that it published in June 2019, which ICANN describes as 

providing “a summary and analysis of the public comments, as well as a detailed 

explanation to the Internet community as to why ICANN organization nevertheless saw 

value in transitioning .BIZ, .INFO and .ORG to the Base Registry Agreement in 

response to public comments….”376 

358. Yet the June 2019 Staff Reports merely summarized concerns about the 

Price Cap Decision without explaining why it rejected them. Thus, ICANN’s reports do 

not contain the “detailed explanation” required by its transparency obligations. 

 
372 Draft of Proposed Renewal of .INFO Registry Agreement, Annex 106 at ICANN-NC-016379; 
see Namecheap Pre-Hearing Brief ¶ 51 (explaining the related metadata).         

373 Draft of Proposed Renewal of .INFO Registry Agreement, Annex 107 at ICANN-NC-013288; 
see Namecheap Pre-Hearing Brief ¶ 51 (explaining the related metadata).         

374 Hearing Tr. Day III, 106-107 (Weinstein testimony). 

375 29 June 2022 ICANN Closing Presentation, Slide 25.   

376 ICANN Post-Hearing Brief ¶¶ 63, 66, citing 26 July 2019 Letter from Cyrus Namazi Zak 
Muscovitch of the Internet Commerce Association, RE-8. 
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359. ICANN also relies on a letter that ICANN posted on its website after it 

implemented the Price Cap Decision.377 That letter includes some further information, 

but still does not explain why ICANN rejected many of the public concerns, such as the 

special nature of legacy gTLDs in general and of .ORG in particular.     

360. The internal ICANN documents submitted in this IRP do not shed further 

light on why ICANN rejected the concerns that ICANN ignored in its public reports. 

Indeed, ICANN produced virtually no internal documents regarding the reasons for the 

Price Cap decision, claiming that such documents were privileged. Neither ICANN’s 

public disclosures nor its internal documents provide a non-privileged record of 

ICANN’s decision-making process that is sufficient to document and disclose the 

rationale for the Price Cap Decision, including a “detailed explanation” of why ICANN 

rejected the concerns expressed in the public comments. 

361. ICANN asserts that it “was not feasible to maintain a more extensive non-

privileged record” because “legal issues were integrally tied to ICANN organization’s 

considerations.”378  ICANN argues that “[p]rotecting privilege is critical to ICANN’s 

ability to fulfill its mission.”379  

362. The Panel agrees that ICANN is entitled to obtain privileged and 

confidential advice from counsel, and it takes ICANN’s concerns about privilege 

seriously. It appears unlikely, however, that maintaining a non-privileged record of 

important policy decisions with detailed explanations would impair ICANN’s “ability 

to fulfill its mission” for several reasons.    

363.  First, there does not appear to be any irreconciliable conflict between 

transparency and privilege, given that the Price Cap Decision is a policy matter that is 

driven primarily by business and economic consideration, rather than legal issues. 

Thus, the expert reports of both sides focused on business and economic issues 

regarding whether the .ORG and .INFO legacy gTLDs have sufficient market power to 

warrant continued imposition of price controls. Public comments also focused on non-

legal issues, such as whether .ORG serves a special non-profit market, and whether 

 
377 ICANN Post-Hearing Brief ¶ 65, citing Annexes 5-7. 

378 29 June 2022 ICANN Closing Presentation, Slide 25.   

379 ICANN Post-Hearing Brief ¶ 68. 
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unsponsored legacy gTLDs such as .ORG and .INFO are fungible with sponsored new 

gTLDs, as reflected in the public comments.    

364. Second, while the Price Cap Decision may raise some privileged legal 

issues, it appears unlikely that such issues are so “integrally tied” to non-privileged 

business and economic issues that the two cannot be separated. Legal issues mentioned 

at the hearing include whether the Price Cap Decision required a decision by the Board, 

and whether the decision was consistent with competition law.380 The Panel agrees that 

these issues potentially implicate privilege concerns.381 However, these are discrete 

legal issues that could have been separated from ICANN’s consideration of non-

privileged matters, such as the special nature of legacy gTLDs in general, and of .ORG 

in particular. Indeed, Mr. Weinstein agreed that renewal of the 2019 Registry 

Agreements was “primarily a business decision” with some legal aspects, and that it is 

“theoretically possible” to separate legal issues from business issues.382 In fact, ICANN 

prepared and published a non-privileged analysis of public comments that briefly 

explained the Price Cap Decision. While that explanation was too cursory to meet 

ICANN’s obligation to provide “detailed explanations,” ICANN could and should have 

published a more detailed explanation. ICANN could also have created a non-

privileged internal record of the reasons for its decisions that was similar to its 

published explanation.  

365. The record also suggests that ICANN’s reliance on privilege was overly 

aggressive. For example, Mr. Weinstein’s testimony suggests that ICANN considers 

summaries of negotiations with registry operators to be privileged if they are sent to 

 
380 See Hearing Tr. Day III, 106-07, 112 (Weinstein testimony). 

381 The Panel says “potentially” because whether a communication is privileged depends on the 
specific facts. The Panel expresses no view on whether specific communications are or are not 
privileged.    

382 Hearing Tr. Day III, 107, 111. Mr. Weinstein testified that ICANN generally combined the 
two for the sake of “efficiency.” Thus, his general practice is to provide the Board with a single 
privileged memorandum regarding renewal of Registry Agreements, without separating non-
privileged analysis of business considerations from privileged legal matters. (Hearing Tr. Day 
III, 109-10.) It does not seem that the burden of separating privileged from non-privileged 
matters in this memorandum would have been significant. Mr. Weinstein also prepares an 
email summary of renewal negotiations with registry operators that he (questionably, in the 
view of the Panel) considers to be privileged because it is copied to ICANN’s legal team. 
(Hearing Tr. Day III, 143-44.) 
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counsel, even though the content of such third party discussions would ordinarily not 

be privileged.383   

366. Furthermore, after conducting an in camera review of Dr. Carlton’s 2019 

report, which ICANN had refused to produce based on privilege, the Panel concluded 

that “there is nothing from the face of the report to indicate that it was prepared in 

response to a request from ICANN’s legal counsel, and nothing in the content of the 

report to suggest that it was prepared for the purpose of assisting ICANN’s counsel to 

provide legal advice to ICANN.”384 The Panel further held that “the report does not 

reveal any legal strategy or privileged mental impressions of counsel.”385   

367. In fact, Dr. Carlton’s 2019 report is limited to economic analysis similar to 

the analysis in the expert reports that Dr. Carlton submitted in this arbitration. Dr. 

Carlton did not analyze any legal issues, nor did he refer to any mental impressions of 

ICANN’s counsel. That is not surprising, given that Dr. Carlton is an economist and not 

a lawyer.  

368. Notwithstanding the Panel’s conclusions regarding the 2019 Carlton 

report, the Panel is not going so far as to find that ICANN generally abused the 

privilege, as requested by Namecheap. California’s privilege laws, which apply here,386 

did not allow the Panel to conduct in camera review of documents that ICANN asserted 

were shielded by the attorney-client privilege.387 The in camera review of the 2019 

Carlton report was based on a finding that ICANN waived the attorney-client privilege 

as to that document by designating Dr. Carlton as an expert witness, coupled with a 

 
383 Hearing Tr. Day III, 143-44. The Panel says “suggests” because Mr. Weinstein is not a lawyer, 
and the decision to withhold documents as privileged is ordinarily made by counsel. The Panel 
is not aware of specific evidence that ICANN withheld any email summaries of renewal 
negotiations based on Mr. Weinstein’s expansive interpretation of privilege. Nevertheless, Mr. 
Weinstein’s testimony raises concerns.    

384 Procedural Order No. 1, ¶ 23. 

385 Id. ¶ 28. 

386 Procedural Order No. 16 ¶¶ 6, 10; see also Afilias Domains No. 3 Ltd. v. ICANN, ICDR Case 
No. 01-18-0004-2702, Procedural Order No. 4 ¶ 33 (12 June 2020). 

387 See discussion at Procedural Order No. 15 ¶ 26. 
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narrow exception under California law allowing in camera review in certain situations 

involving work product privilege designations.388     

369. ICANN has not waived privilege as to other documents, such as its 

memorandum that explained ICANN’s recommendation to the ICANN Board that 

.ORG and .INFO transition to the Base Registry Agreement without price controls. 

Thus, the Panel has not reviewed other documents and is not in a position to make an 

overall assessment as to the privilege assertions by ICANN. 

370. Nevertheless, ICANN’s assertion of privilege as to the 2019 Carlton report 

raises doubt as to ICANN’s argument that legal issues were so “integrally tied” to 

ICANN’s Price Cap Decision that it would not have been feasible for ICANN to create a 

non-privileged record of its detailed rationale. That doubt is confirmed by the nature of 

the legal issues that ICANN has identified, such as competition law and whether 

ICANN needed to obtain Board approval of the Price Cap Decision. Those issues are 

discrete and should not be difficult to separate from non-privileged business and 

economic considerations.    

371. ICANN’s broad assertion of privilege means that ICANN has little to fall 

back on to show that it “maintain[ed] responsive consultation procedures that provide 

detailed explanations of the basis for decisions.”389 As already discussed, both ICANN’s 

public reports and its internal documents are insufficient. Thus, this Panel finds itself in 

the same position as the Dot Registry IRP Panel, holding that “ICANN is, of course, free 

to assert attorney-client and litigation work-product privileges in this proceeding, just 

as it is free to waive those privileges.”390 ICANN “is not free, however, to disregard 

mandatory obligations under the Bylaws.”391 While ICANN’s assertion of attorney-

client privilege does not in itself constitute a violation of the Articles of Incorporation 

and Bylaws, it does factor into the Panel’s finding that ICANN’s failed to show that it 

engaged in a responsive consultation procedure that provided detailed explanations of 

the basis for rejecting public comments. 

 
388 See Procedural Order No. 16 ¶ 10; Procedural Order No. 17 ¶¶ 15-21. 

389 Bylaws, §3.1 (emphasis added). 

390 Dot Registry ¶ 149. 

391 Id. 
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372. In sum, this Panel finds that ICANN breached its transparency obligation 

to provide a detailed external explanation to the public of its Price Cap Decision, 

including the reasons that ICANN rejected the concerns that it highlighted in its 

summary of public comments. That finding makes it unnecessary to decide whether 

transparency also required ICANN to maintain a detailed non-privileged record (in 

effect, a “paper trail”) of its internal deliberations. The Parties have not addressed 

whether a detailed external explanation removes any need for a non-privileged record 

of internal deliberations. Having already found that ICANN breached its transparency 

obligations with regard to the lack of a detailed public explanation, the Panel does not 

need to address whether an internal record is also required. In that regard, even if  

ICANN’s broad assertion of privilege does not rise to a violation of its transparency 

obligations, the Panel is concerned by the absence of an internal record of its 

deliberative process for the Price Cap Decision and believes that it would at least be 

advisable (and perhaps required) for ICANN to create such a record for future decisions 

on policy matters.  

XIII. ISSUE 6: WAS IT CONTRARY TO THE ARTICLES AND BYLAWS FOR THE 

ICANN ORGANIZATION (RATHER THAN THE ICANN BOARD) TO 

MAKE THE PRICE CAP DECISION? 

C. The Issue and Legal Framework 

373. Namecheap claims that the ICANN Board improperly held “secret” 

meetings regarding removing price controls for .ORG, .INFO, and .BIZ, which is a 

decision that should have been made by the ICANN Board in a duly noticed meeting, 

rather than by ICANN org.  

374. Namecheap points to Section 2.1 of ICANN’s Bylaws, which provides that 

“[e]xcept as otherwise provided in the Articles of Incorporation or these Bylaws, the 

powers of ICANN shall be exercised by, and its property controlled and its business 

and affairs conducted by or under the direction of, the Board.” 392  

375. Namecheap also relies on the following Section 3.6(a) of the Bylaws:393 

 
392 Namecheap Pre-Hearing Brief ¶ 31, citing Bylaws § 2.1. 

393 Namecheap Pre-Hearing Brief ¶¶ 32, 301, 304, citing Bylaws § 3.6(a). 
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With respect to any policies that are being considered by the Board for 

adoption that substantially affect the operation of the Internet or third 

parties, including the imposition of any fees or charges, ICANN shall: 

(i) provide public notice on the Website explaining what policies 

are being considered for adoption and why, at least twenty-one days 

(and if practical, earlier) prior to any action by the Board; 

(ii) provide a reasonable opportunity for parties to comment on the 

adoption of the proposed policies, to see the comments of others, and 

to reply to those comments (such comment period to be aligned with 

ICANN's public comment practices), prior to any action by the Board; 

and 

(iii)  in those cases where the policy action affects public policy 

concerns, to request the opinion of the Governmental Advisory 

Committee ("GAC" or "Governmental Advisory Committee") and take 

duly into account any advice timely presented by the Governmental 

Advisory Committee on its own initiative or at the Board's request.394 

376. ICANN maintains that the Price Cap Decision was properly made by the 

ICANN staff, rather than by the ICANN Board, so the Bylaws requirements for formal 

Board action do not apply. ICANN does not dispute that it did not meet the 

requirements for formal Board action if they apply.   

377. Thus, the key issue is whether the Price Cap Decision should have been 

made by the ICANN Board. If so, ICANN did not comply with the requirements for  

Board action, such as a formal Board meeting with advance notice and minutes. If not, 

those requirements do not apply.   

 
394 Bylaws § 3.6(a). 
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C. Namecheap’s Position 

 

378. Namecheap argues that “[i]t is only after the Board approves a policy that 

the policy will be implemented and must be implemented.”395 In addition to citing 

Section 2.1 of ICANN’s Bylaws, Namecheap states that: 

By carrying a resolution, the ICANN Board can delegate authorities and 

give specific instructions to ICANN’s staff, e.g., to execute renewal 

agreements for legacy gTLDs on ICANN’s behalf. Until the execution of 

the 2019 RAs for .ORG, .INFO and .BIZ, ICANN has always proceeded 

that way. E.g., On 22 August 2013, the ICANN Board passed the following 

resolutions for the renewal of the .ORG, .INFO and .BIZ RAs in 2013: 

Resolved (2013.08.22.10), the proposed renewal .INFO Registry Agreement is 

approved, and the President, Generic Domains Division and the General 

Counsel are authorized to take such actions as appropriate to implement 

the agreement; 

Resolved (2013.08.22.11), the proposed renewal .ORG Registry Agreement 

is approved, and the President, Generic Domains Division and the 

General Counsel are authorized to take such actions as appropriate to 

implement the .ORG Registry Agreement; 

 

Resolved (2013.08.22.12), the proposed renewal .BIZ Registry Agreement 

is approved, and the President, Generic Domains Division and the 

General Counsel are authorized to take such actions as appropriate to 

implement the .BIZ Registry Agreement. 

 

The Board passed similar resolutions for .PRO, .CAT, and .TRAVEL in 

2015, for .TEL in 2016, and for .MOBI and .NET in 2017. 

 

In contrast with these resolutions, there is no record showing the approval 

and delegation of authority for the execution of the 2019 RAs for .ORG, 

.INFO and .BIZ. Consequently, these RAs have been executed without the 

necessary direction of the ICANN Board. 

 

 
395 Namecheap Closing Presentation Slide 17. 
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As a result, ICANN has committed an ultra vires act under Californian 

law, thereby violating Article III of its Articles of Incorporation. In 

addition, ICANN violated Article 2(1) of its Bylaws.396 

 

C. ICANN’s Position  

379. ICANN agrees that the Board did not make the Price Cap Decision, stating 

that “although the Board received briefings during workshops regarding the 

background relating to the draft 2019 .BIZ, .INFO, and .ORG Registry Agreements, the 

results of the public comments, and ICANN’s intended course of action pursuant to the 

Board’s oversight role, the receipt of those briefings did not result in the Board passing 

any resolutions regarding the 2019 Registry Agreements.”397 

380. But ICANN further argues that “the Board did not, and did not need to, 

delegate some type of special authority to ICANN organization relating to ICANN’s 

decision to transition .BIZ, .INFO and .ORG to the Base Registry Agreement. Such 

particularized authority was not needed because the Bylaws expressly provide that 

‘[t]he President shall be the Chief Executive Officer (CEO) of ICANN in charge of all of 

its activities and business.’”398  

381. ICANN also relies on “Delegation of Authority Guidelines” approved by 

the Board on 8 November 2016, which provide that ICANN’s President and CEO have 

the responsibility of “[l]ead[ing] and oversee[ing] ICANN’s day-to-day operations,” 

and that the President and CEO and senior management have the role of 

“[p]erform[ing] operational work in accordance with the strategic direction of the 

Board.”399 

382. ICANN argues that “day-to-day operations” include entering into 

“contract negotiations, not just with registry operators but with registrars and 

numerous other third parties.”400  

 
396 Namecheap Pre-Hearing Brief ¶¶ 321-25 (footnotes omitted). 

397 ICANN Post-Hearing Brief ¶ 50. 

398 Id. ¶ 51 (quoting ICANN Bylaws, Art. 15, § 15.4). 

399 Id. ¶ 52 (quoting ICANN’s Delegation of Authority Guidelines (8 Nov. 2016), Ex. R-37). 

400  ICANN Pre-Hearing Brief ¶ 89 (footnote omitted). 
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383. ICANN also maintains that the “policy development process is a defined 

process in which one, or multiple, ICANN supporting organizations or constituencies 

from the ICANN community ask the ICANN Board to approve new policies developed 

by the community through ICANN’s bottom-up, multistakeholder processes.”401 

ICANN’s Board chair, Maarten Botterman, testified that transitioning .BIZ, .INFO and 

.ORG to the Base Registry Agreement was not part of ICANN’s policy development 

process work.402 Another ICANN Board member testified as follows: 

Q. And particularly, you mentioned policy issue by the board. So where 

would you put the line?  

A. Well, the ICANN bylaws are very specific about the role of the board 

with respect to policy. And the board cannot delegate under the bylaws, it 

cannot delegate policy -- its policy responsibility, which is not policy 

development, but it is the looking at receiving policy recommendations 

from the community, evaluating those recommendations to ensure that 

they are consistent with ICANN’s mission and within ICANN’s remit, and 

rejecting those policies only if a super-majority concludes that the 

community development -- developed policies are not in the global public 

interest. Once the board has approved the policy, the board will then direct 

the organization to implement those policies, and the organization is 

responsible for implementation, subject to oversight of the board.”403 

Thus, ICANN defines the “policy development process” as a term of art, with its own 

acronym, “PDP.” According to ICANN, only those “policies” that are developed by the 

Internet community with a request from “ICANN supporting organizations or 

constituencies” require Board action.  

C. The IRP’s Panel’s Analysis and Decision 

384. The Panel agrees that “policy development process” and “PDP” do in fact 

seem to be terms of art but finds nothing in the Bylaws that limits Board consideration 

to policies that were developed through the formal policy development process that is 

 
401 Id. ¶ 55. 

402 Hearing Tr. Day II, 150:23–151:1. 

403 Hearing Tr. Day II, 62:6-63:2. 
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initiated by a request from “one, or multiple, ICANN supporting organizations or 

constituencies.” To the contrary, ICANN’s Bylaws broadly provide that “[e]xcept as 

otherwise provided in the Articles of Incorporation or these Bylaws, the powers of 

ICANN shall be exercised by, and its property controlled and its business and affairs 

conducted by or under the direction of, the Board.”404    

385. ICANN org can implement policies set by the Board without further Board 

action. However, ICANN org’s responsibility under the 2016 Delegation of Authority 

Guidelines for “[l]ead[ing] and oversee[ing] ICANN’s day-to-day operations” and 

“[p]erform[ing] operational work in accordance with the strategic direction of the 

Board”405 does not extend to establishing new policy that substantially affects the 

operation of the Internet.  

386. In fact, the Delegation of Authority Guidelines define the role of the CEO 

and Senior Management as “[i]mplement[ing] the decisions of the Board, including 

implementation of policies approved by the Board and review [of] recommendations approved by 

the Board.”406 The Guidelines thus make clear that ICANN org’s role is to implement 

policies approved by the Board. They do not authorize ICANN org to create or implement 

new policies that the Board has not approved.   

387. The Panel finds that of the removal of price controls for .ORG, .INFO, and 

.BIZ was not a routine matter of “day-to-day operations,” as ICANN has asserted. The 

Price Cap Decision was a policy matter that required Board action. As noted above, 

Section 3.6(a) of the Bylaws requires the Board to provide advance notice and an 

opportunity to comment on “any policies that are being considered by the Board for 

adoption that substantially affect the operation of the Internet or third parties, including 

the imposition of any fees or charges.”407 The Price Cap Decision “substantially affects 

the operation of the Internet or third parties” and involves the “imposition of … fees or 

charges” by allowing registry operators to increase domain name registration fees by 

more than the historic price cap of 10% per year.  

 
404 Bylaws §2.1 (emphasis added). 

405 Id. ¶ 52 (quoting ICANN’s Delegation of Authority Guidelines (8 Nov. 2016), Ex. R-37). 

406 Delegation of Authority Guidelines at 2-3, Ex. R-37 (emphasis added). 

407 Bylaws § 3.6(a) (emphasis added). 
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388. An argument could be made that Section 3.6(a) does not apply here 

because it refers to policies that “are being considered for adoption by the Board,” and 

the Board did not formally approve the Price Cap Decision. Yet this interpretation 

would allow ICANN org to make any policy decision, including with respect to policies 

that substantially affect the operation of the Internet, without any consideration by the 

Board. Indeed, the Board could abdicate policymaking responsibilities in favor of 

ICANN org through the simple expedient of doing nothing (or, as here, considering 

such policies developed by ICANN org only in non-public workshops, thereby 

circumventing the transparency and process provisions in the Bylaws). This would be 

inconsistent with the provision in the Bylaws that “[e]xcept as otherwise provided in 

the Articles of Incorporation or these Bylaws, the powers of ICANN shall be exercised 

by, and its property controlled and its business and affairs conducted by or under the 

direction of, the Board.”408  

389. Futhermore, Namecheap has presented unrebutted evidence that until 

ICANN adopted the Registry Agreements for .ORG, .INFO, and .BIZ in 2019, the Board 

had formally approved all renewals of Registry Agreements for legacy gTLDs, such as 

.ORG, .INFO, and .BIZ.409  Examples include:410 

Year Legacy gTLD Board Resolutions and Minutes 

2013 .INFO, .ORG, .BIZ Resolutions 2013.08.22.10, 2013.08.22.11, 
2013.08.22.12 (RM 178, 179)   

2015 .CAT, .TRAVEL, .PRO Resolutions 2015.09.28.04, 2015.09.28.05, 
2015.09.28.06,   (RM 180, 181) 

2016 .TEL Resolution 2016.11.08.07 (RM 115) 

2017 .MOBI, .NET Resolutions 2017.03.16.04, 2017.06.24.22  
(RM 112, 124) 

  

 
408 Bylaws § 2.1 (emphasis added). 

409 Namecheap Pre-Hearing Brief ¶¶ 321-25. 

410 Namecheap has focused on renewal of Registry Agreements for legacy gTLDs from 2013, 
apparently because that corresponds to the launch of the New gTLD Program. The record 
suggests, however, that before 2013, ICANN’s practice was to request and obtain Board 
approval of Registry Agreements for legacy gTLDs.  
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390. ICANN asserts that the Board has approved Registry Agreements for 

“very few of the over 1,200 gTLDS in the DNS and does not engage in this practice as a 

matter of course….”411 But ICANN has not cited a single Registry Agreement for a 

legacy gTLD that was executed before 2019 and that was not approved by the Board. 

ICANN appears to be relying exclusively on Registry Agreements for new gTLDs, 

which do not establish a precedent for legacy gTLDs.     

391. An ICANN Board member suggested at the hearing that ICANN org was 

acting in accordance with established policy in renewing the Registry without price 

controls. Specifically, she stated that ICANN had an existing “no price caps” policy that 

was developed at the time it created the new gTLDs in 2011: 

Q. I understand that for the purpose of whether the board acts, you have 

to draw a bright line, but the world is not all black and white. There are 

things in between. 

 

A. Sure. I think that’s a really good question. 

In this case, the board had acted in the context of the new gTLD program 

and it had made a determination that the community-developed policy 

that said “no price caps” was the correct -- that was – that served the 

global public interest, and that was a -- that policy was adopted. So, in 

many ways, the consideration about sort of the public policy issues with 

respect to price caps in registries other than .com had been resolved. The 

other issue, of course, is that in between 2001, when the Legacy contracts 

were negotiated, and 2006, when they were repeated, 1,200 new, 

additional, competing top-level domains -- generic top-level domains had 

been added by the time this came up. 

… 

The new gTLD program addressed it and 1,200 new competing top-level 

domains had been introduced. And to be clear, I mean, I think this point may 

have been a little obscure. In fact, the board had been briefed all along on the 

value of moving contracts into -- onto the new gTLD Base contract and, in fact, in 

2013 -- I know this from being on the other side of this -- org and the board, 

presumably, very much wanted those Legacy TLDs to move onto the Base 

contract in 2013. The decision not to do that in 2013 was taken by the Legacy 

 
411 ICANN Pre-Hearing Brief ¶ 91; ICANN Rebuttal ¶ 34.  
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registry operators, not by ICANN board or org, and ICANN board or org had --

ICANN board had long been of the view that there was significant value to 

moving the Legacy contracts onto the new gTLD Base Agreement.412 

 

392. Yet, as already discussed, this “no price caps” policy was limited to the 

new gTLDs launched in 2012, and the economic analysis underlying that policy was 

premised, at least in part, on continuing price controls with respect to legacy gTLDs, 

such as .ORG, .INFO, and .BIZ. The policy development process that culminated in the 

New gTLD Program and a Base Registry Agreement without price controls did not 

encompass the legacy TLDs at issue here. The Board adopted a policy approving use of 

the Base Registry Agreement for New gTLDs. It did not adopt a similar policy for 

legacy gTLDs.    

 

393. Prior to 2019, the only legacy gTLD previously subject to price controls 

that was transitioned to the Base Registry Agreement was .PRO, an unsponsored, very 

small gTLD. The renewal attracted almost no public comment.413 But the .PRO renewal 

occurred pursuant to Board action. ICANN org did not make the decision.414 The 

ICANN Board provided a rationale for the resolution, including a summary of the 

concerns or issues raised by the community, the materials reviewed by the Board, the 

factors that the Board found to be significant, and the positive or negative community 

impacts of the Board’s resolutions.415 Although the Board’s resolution included some 

discussion of the advantages of the Base Registry Agreement--stating, for example, that 

“[t]ransition to the new gTLD Registry Agreement will provide consistency across all 

registries leading to a more predictable environment for end-users”—the Board did not 

 
412 Hearing Tr. Day II, 67:16–70:10. 

413 RM 131, ICANN, Public Comments Report re Proposed Renewal of .PRO Unsponsored Registry 
Agreement, 18 August 2015, https://itp.cdn.icann.org/en/files/registry-agreement/reissued-
report-comments-pro-renewal-1 8aug15-en.pdf. 

414 ICANN, Approved Board Resolution 2015.09.28.06, 28 September 2015, 
https://www.icann.org/resources/board-material/resolutions-2015-09-28-en#1.e (RM 132). 

415 Id. 

https://itp.cdn.icann.org/en/files/registry-agreement/reissued-report-comments-pro-renewal-18aug15-en.pdf
https://itp.cdn.icann.org/en/files/registry-agreement/reissued-report-comments-pro-renewal-18aug15-en.pdf
https://www.icann.org/resources/board-material/resolutions-2015-09-28-en#1.e
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purport to decide that all legacy gTLDs should transition to the Base Registry 

Agreement.416 Rather, the Board’s decision was singularly focused on the .PRO gTLD.   

394.  ICANN’s action transitioning a legacy gTLD, especially one of the three 

original gTLDs (.ORG), pursuant to staff action without a Board resolution was 

unprecedented. Prior to 30 June 2019 (when ICANN renewed the .ORG, .BIZ, and 

.INFO RAs without price controls), ICANN’s practice was as follows: 

 

 New gTLD Registry Agreements could be entered into or approved by 

ICANN org without Board action (although some were approved at the 

Board level).417 These Registry Agreements utilized the Base Registry 

Agreement template and did not include price controls.  

 

 While .PRO, a gTLD that was previously subject to price controls, was 

transitioned to the Base Registry Agreement, this occurred only pursuant to 

Board action.418 ICANN org did not make the decision.419 

 
416 As previously noted, while other legacy gTLDs transitioned to the Base Registry Agreement 
before 2019—including .JOBS, .TEL, .TRAVEL, .MOBI, and .CAT—these were “sponsored” 
gTLDs aimed at a specific community, rather than the general public. As a result, they were 
never subject to price controls.  

417 For example, the Board considered the application for the .PERSIANGULF gTLD at issue in 
the GCC IRP, presumably because GCC objected to that application.  See GCC Partial Final 
Declaration ¶¶ 34-36.  That case, however, involved whether the new gTLD should be approved 
despite objections, not the terms of a registry agreement.  The Parties have not cited any Board 
approvals of registry agreements for New gTLDs, which are based on the Base Registry 
Agreement that the Board has already approved.   

418 ICANN, Approved Board Resolution 2015.09.28.06, 28 September 2015, 
https://www.icann.org/resources/board-material/resolutions-2015-09-28-en#1.e (RM 132). 

419 Even with the Board making the decision, ten of the fourteen commenters “objected to 
ICANN’s method of renewing legacy TLD Registry Agreements,” with “several” expressing the 
view that “[i]mposing URS [Uniform Rapid Suspension System] on an incumbent gTLD via the 
contracting process is an unacceptable staff intervention into the policymaking process. 
Approval of this draft contract would constitute top-down, staff-driven policymaking in direct 
violation of ICANN’s stated commitment to the bottom-up, private sector led policy 
development process.” (RM 131.) Although these comments related to the imposition of URS, 
rather than price controls, the concern about “an unacceptable staff intervention into the 
policymaking process” is similar to the concern that Namecheap has raised in this IRP. That 
concern applies with greater force to the Price Cap Decision, given that the decision was made 
by the ICANN org, and not by the Board. 

https://www.icann.org/resources/board-material/resolutions-2015-09-28-en#1.e
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395. Even if, as ICANN contends, “policy development process” is a term of 

art involving only policies developed by the Internet community through ICANN’s 

bottom-up, multistakeholder processes, no such policy development was required to 

continue the practice of transitioning legacy gTLDs to the Base Registry Agreement 

without price controls only pursuant to Board action. To the contrary, to the extent 

ICANN intended to allow ICANN org (not the Board) to transition legacy gTLDs to the 

Base Registry Agreement without price controls, it should have followed the policy 

development process to implement this change. 

 

396. Indeed, ICANN staff seem to have been working under the assumption 

that the Board, not ICANN org, would make the Price Cap Decision—or at least they 

were uncertain on that point. For example: 

 On 25 September 2018, as ICANN staff was preparing for the next ICANN 

Board meeting, Russell Weinstein responded to a colleague’s request for 

“subjects you would like the Board to discuss” by stating: “For Discussion: 

Price Caps in legacy gTLD renewals.”420 When shown this note at the hearing, 

Mr. Weinstein testified that he believed that “price caps in Legacy gTLD 

renewals” was “an important discussion for the board to have and for the 

board to be aware of.”421 

 

 While ICANN’s notes of another meeting on 5 December 2018 are almost 

entirely redacted, the unredacted fragment suggests that ICANN staff 

envisioned that the ICANN Board would issue a resolution on the renewal of 

the .ORG, .INFO and .BIZ Registry Agreements: 

 

o Resolution in works.  

[Redacted] 

 
420 Annex 64. ICANN designated Annex 64 and a number of the other documents discussed 
herein as “Confidential” or “Highly Confidential.” The Panel sees nothing that warrants that 
designation in the portions it refers to. 

421 Hearing Tr. Day III, 55:7-15. 
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o Biz info and org want to move to base agreements (without 

price caps)422 

 On 6 January 2019, Mr. Weinstein provided a status update to Cyrus Namazi 

on the “renewals in progress,” stating: 

 

Biz/Info/Org – pretty much waiting on price caps; [Redacted – 

Privileged] (...) I am still a bit unclear on what we want the 

board to do in January and if/or how some economic analysis is 

needed.423 

 

 A timeline for “.ORG Public Comment” created by Mr. Weinstein’s team in 

January or February 2019 included the following dates for the following 

Board-related tasks: 424 

5.  Draft Board Paper May 13, 2019 

6.  Request to Add to Board 
Agenda 

[blank] 

7.  Board Paper Complete and 
Sent 

May 27, 2019 

8.  Board Review May 27, 2019 

9.  Board Approval June 10, 2019 

 

 A draft of the Staff Report of Public Comment Proceedings on 14 May 2019 

states the following: 

 

As a next step, ICANN org intends to further consider the 

proposed renewal of the .org Registry Agreement taking into 

account the comments received in the comment forum. 

 
422 Annexes 67 and 67bis ¶ 7 (ICANN-NC-015289_A). 

423 Annex 69.  

424 Annex 82; see Hearing Tr. Day III, 122:8 to 123:16. The above chart is a summary of key points 
of the Annex 82 timeline that omits some items.  
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Thereafter, the proposed renewal of the .org Registry 

Agreement will be considered by ICANN’s Board of 

Directors.425 

Mr. Weinstein commented on this paragraph: “I think we just say the Board 

will consider not org.”426 

 

397. Mr. Weinstein testified that the timeline showing Board review and 

approval in May and June 2019 was a contingency plan in case it was decided that 

formal Board approval was needed.427 However, Mr. Weinstein’s testimony makes clear 

that he not only sought the Board’s approval of the Price Cap Decision, he believed that 

he had received that approval. Specifically, on 12 February 2019, Mr. Weinstein sent an 

email to Neustar, the registry operator of .BIZ, stating that in the September/October 

2018, ICANN and Neustar were “closely aligned” on the renewal Registry Agreement, 

with “just a few items to close,” but that ICANN org “needed to brief the Board 

primarily regarding the issue of price caps which are currently in place but not part of 

the Base RA.”428 Mr. Weinstein stated that the Board briefing was deferred until the 

January 2019 Board workshop, and that following that workshop, “we received the ‘all 

clear’ we were looking for regarding price caps” (don’t need to carry them over from 

the current agreements), and can resume to close out the negotiations….”429  

398. While Mr. Weinstein testified that the Board did not approve the Price 

Cap Decision at a formal Board meeting, his 12 February email and related testimony 

shows that he believed that the Board had given at least informal approval and that 

such approval was critical to moving the Registry Agreement forward.  

399. The Feb06 Policy reinforces the conclusion that removing price caps from 

the 2019 Registry Agrements raised significant policy issues. As discussed above, the 

ICANN Board accepted the GNSO’s recommendations in January 2008 regarding the 

Feb06 Policy.430  Those recommendations included that “[t]here should be a policy 

 
425 Annex 109 ¶ 1 (Bates No. ICANN-NC-016487). 

426 Id. 

427 Hearing Tr. Day III, 124:12 to 125:13. 

428 12 February 2019 Email from Russell Weinstein to Raymond Zylstra, Annex 70.  

429 Id.  

430 See supra, Section IX.C.4(b); 23 January 2006 Special Board Meeting Minutes (RM 105).   
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guiding registry agreement renewal.”431  While ICANN did not implement that 

recommendation, the Board’s agreement to develop a “policy” for registry agreement 

renewal suggests that general renewal practices —such as whether legacy gTLDs 

should continue to have price caps—rise to the level of policy.432    

400. ICANN argues that “it would be nearly impossible for the Board to 

complete its other tasks if it were somehow required to intervene in every contract 

ICANN enters,” given that there are over 1,200 gTLDs in the DNS that must be 

periodically negotiated and renewed, as well as a large number of other ICANN 

contracts with various third parties.433 To be clear, the Board need not intervene in 

every contract or even most contracts.  

401. But the decision to change course properly rests with the Board, not 

ICANN org, where, as here: (i) the Board previously attempted to remove price controls 

from legacy gTLD Registry Agreements, (ii) the Board subsequently reversed itself 

following a public outcry and reimposed these price controls, (iii) the Board then 

decided to remove price controls from new gTLD agreements (following a policy 

development process that encompassed only new gTLDs, not legacy gTLDs), and (iv) in 

each subsequent renewal of legacy gTLD RAs, the Board decided whether to include 

price controls. 

402. ICANN also argues that “this Panel cannot “replace the Board’s 

reasonable judgment with its own” in this IRP.434 This Panel is not replacing the Board’s 

judgment. As emphasized by ICANN in this proceeding, the Board’s actions are not at 

issue here. As stated by ICANN: 

 

 
431 See supra, Section IX.C.4(b); 4 October 2007 GNSO Council Report to Board, Polices for 
Contractual Conditions Existing Registries PDF Feb 06 (RER 89).   

432 The Panel relies here on the Feb06 Policy not as a basis for a separate claim, but rather as a 
fact that supports Namecheap’s timely claim that the Price Cap Decision involved matters of 
policy.   

433 ICANN Post-Hearing Brief ¶ 57. 

434 Id. 
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 There is no “evidence indicating that the Board, rather than the organization, 

made the ultimate decision to enter into the 2019 Registry Agreements or 

otherwise to not include the price control provisions at issue in this IRP.”435 

 

 “[T]he Board did not … delegate some type of special authority to ICANN 

organization relating to ICANN’s decision to transition .BIZ, .INFO and .ORG 

to the Base Registry Agreement.”436 

 

 “No decision was made or required whether to “approve” ICANN 

organization’s recommendation; the Board simply did not intervene in the 

process.”437 

 

Thus, the ICANN’s Board’s judgment is not at issue, and this Panel is not replacing the 

Board’s reasonable judgment with its own.  

 

403. ICANN also argues that: 

 

To the extent Namecheap intends to argue that the Board should have 

considered the matter at a Board meeting and should have issued a Board 

resolution (notwithstanding that the delegation of authority to negotiate 

contracts was well within the Board’s reasonable business judgment), 

Namecheap’s argument suffers from a critical flaw. The ICANN Board 

was kept fully informed of ICANN staff’s work regarding the renewals, 

including its analysis of the public comments and its rationale for 

transitioning the .BIZ, .INFO, and .ORG Registry Agreements to the Base 

Registry Agreement. Based on those briefings in January and June 2019, 

the ICANN Board supported ICANN staff’s decision. Thus, there is no 

reason to believe that a Board resolution would have yielded a different 

result.438 

 

 
435 Id. ¶ 51. 

436 Id. 

437 ICANN Closing Presentation Slide 37. 

438 ICANN Pre-Hearing Brief ¶ 104. 
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404. It is possible that formal consideration by the Board would have yielded 

the same result. Indeed, the Board affirmed the Price Cap Decision in its ruling on 

Reconsideration Request 19-2. But the end result of ICANN’s decision-making process 

is not at issue here. This Panel is not issuing a declaration that price controls should 

have been retained. This declaration is focused solely on the process underlying the 

Price Cap Decision, not its merits. At issue is whether the Price Cap Decision involved 

matters of policy that the Board should have decided at a formal Board meeting, after 

providing the advance notice and opportunity to comment required by the Bylaws. If, 

as the Panel has concluded, the answer is “Yes,” then ICANN failed to comply with the 

procedural requirements of the Bylaws, regardless of whether following those 

requirements would have resulted in a different result.   

405. A Board resolution after an official Board meeting, with advance notice 

and opportunity to comment, would have resulted from a more transparent process 

than the one followed here. As previously discussed, there is virtually no record of 

ICANN’s deliberations. ICANN seeks to deflect this point as follows: 

 

Namecheap complains that there are few “deliberative documents” 

regarding the renewal negotiations. Many of the “deliberations,” 

however, occurred in telephonic or in-person staff meetings and not via 

email, or involved ICANN’s internal and external legal counsel and thus 

are privileged.… Additionally, the basis for the decision is reflected in the 

publicly available Staff Report of Public Comment Proceedings that 

ICANN published for the respective gTLDs at the conclusion of the public 

comment period (as discussed more fully below), and in public 

correspondence.439 

 

Yet the Staff Report of Public Comment Proceedings mostly just catalogs the public 

comments without providing the substance of ICANN’s deliberations, if any, regarding 

the points made in those comments.440 Beyond the Staff Report, the only justification 

 
439 ICANN Pre-Hearing Brief at 24, n. 88. 

440 Annex 5 (ICANN, Staff Report of Public Comment Proceeding, Proposed Renewal of .ORG 
Registry Agreement, 3 June 2019); Annex 6 (ICANN, Staff Report of Public Comment 
Proceeding, Proposed Renewal of .INFO Registry Agreement, 3 June 2019); Annex 7 (ICANN, 
Staff Report of Public Comment Proceeding, Proposed Renewal of .BIZ Registry Agreement, 
3 June 2019). 
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ICANN provided to the Internet community were two paragraphs that did not address 

some of the more significant points made in the comments.  

 

406. Accordingly, this Panel concludes that the decision to remove price 

controls should have been made by the ICANN Board, rather than ICANN org and that 

Sections 2.1 and 3.6(a) of ICANN’s Bylaws were violated. That conclusion means that 

ICANN also violated related provisions of the Bylaws for formal Board action, such as 

the requirements that advance notice be given of the Board meeting and that minutes of 

the Board meeting be posted on the ICANN website.441   

 

XIV.  ISSUE 7: WAS THE PRICE CAP DECISION IN CONNECTION WITH .ORG 

CONTRARY TO ICANN’S COMMITMENT TO APPLY FAIRLY ITS 

STANDARDS, POLICIES, AND PROCESSES? 

C. The Issue and Legal Framework 

407. Namecheap contends that ICANN failed to apply fairly its standards, 

policies and processes in connection with the .ORG renewal.442 Namecheap relies on 

Sections 1.2(a)(v) and 2.3 of the Bylaws, which are the same clauses relied upon for its 

“discriminatory treatment” claim discussed in Issue 4 above. Those clauses state: 

Section 1.2(a) COMMITMENTS 

ICANN commits to do the following … 

(v) Make decisions by applying documented policies consistently, 

neutrally, objectively, and fairly, without singling out any particular 

party for discriminatory treatment (i.e., making an unjustified 

prejudicial distinction between or among different parties).    

 
441 Bylaws §§ 3.4 and 3.5. 

442 Namecheap Pre-Hearing Brief ¶¶ 394-99. Namecheap also claims that ICANN failed to apply 
fairly its policies and processes concerning cross-ownership and the Feb06 Policy. Namecheap 
Pre-Hearing Brief ¶¶ 390-93, 400-02. The Panel does not address those claims because 
Namecheap did not timely assert them, as discussed in Issue 2 above.       
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Section 2.3. NON-DISCRIMINATORY TREATMENT 

ICANN … shall not apply its standards, policies, procedures, or practices 

inequitably or single out any particular party for disparate treatment 

unless justified by substantial and reasonable cause, such as the promotion 

of effective competition.443     

C. Namecheap’s Position 

408. The .ORG policies and procedures that Namecheap cites involve criteria 

for selecting the registry operator of .ORG that ICANN published in 2002 (the “2002 

Criteria”).444 One of the 2002 Criteria was ‘[t]he type, quality, and cost of the registry 

services proposed,” which was explained as follows: 445   

In view of the noncommercial character of many present and future .org 

registrants, affordability is important. A significant consideration will be 

the price at which the proposal commits to provide initial and renewal 

registrations and other registry services. The registry fee charged to 

accredited registrars should be as low as feasible consistent with the 

maintenance of good-quality service. 

409. Namecheap notes that in May 2019, PIR (the .ORG registry operator) 

reaffirmed that PIR “will not raise prices exorbitantly both because doing so would 

violate our values and because we are bound by the competitive market.”446     

410. Namecheap also asserts that in February 2020, ICANN “reaffirmed that 

the commitments made in response to the selection criteria are still valid.”447  

Namecheap relies on a comment made in connection with negative public reaction to 

 
443 Bylaws §§ 1.2(a)(v), 2.3.  

444 Namecheap Pre-Hearing Brief ¶¶ 394-98.       

445 Namecheap Pre-Hearing Brief ¶ 395, quoting Reassignment of .ORG Top-Level Domain: 
Criteria for Assessing Proposals, posted 20 May 2002 (“.ORG Criteria”), #7 (RM 11).         

446 Namecheap Pre-Hearing Brief ¶ 397, quoting 1 May 2019 Letter from PIR to ICANN Board 
(Annex 113). Namecheap quotes the first part of this sentence only (ending at “violate our 
values”), omitting the second part (“and because we are bound by the competitive market”). 
The Panel quotes the entire sentence for completeness.        

447 Namecheap Pre-Hearing Brief ¶ 396.       
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the proposed sale of PIR, the .ORG registry operator, to Ethos Capital, a private equity 

fund that proposed to convert PIR into a for-profit corporation. The Chair of the ICANN 

Board, Maarten Botterman, sent a letter to ISOC, the owner of PIR, which stated:  

When ISOC applied for and was awarded the right to manage .ORG in 

2002, ISOC made commitments to the Internet community on how it would 

differentiate and uphold the unique purpose of the .ORG TLD. ICANN 

awarded the management of the .ORG registry with the belief that ISOC 

was uniquely positioned to live up to these commitments for the long run. 

These commitments have been maintained since that 2002 award, and 

ICANN has heard loud and clear that the community of .ORG registrants 

is concerned that these commitments already have been abandoned or will 

be abandoned if the transfer to Ethos Capital is completed.448  

411. Namecheap further asserts that ICANN reconfirmed its 2002 statement 

that the .ORG registry fee “should be as low as feasible consistent with the maintenance 

of good-quality service” by denying approval in April 2020 to the proposed sale of PIR 

to Ethos Capital.449 

412. Based on the above points, Namecheap asserts that until 2019, ICANN 

ensured that the selection criterion requiring the registry fee to be “as low as feasible 

consistent with the maintenance of good-quality service” was met by including price 

controls in the .ORG Registry Agreement.450 Namecheap maintains that the lack of price 

caps in the 2019 Registry Agreement for .ORG was “inconsistent with the standards and 

 
448 Namecheap Pre-Hearing Brief ¶ 396, quoting 13 February 2020 Letter from Maarten 
Botterman, Chair, ICANN Board of Directors to Gonzalo Camarillo, Chair, ISOC Board of 
Trustees, at 2 (Annex 117). ISOC (the Internet Society) is a not-for-profit corporation that created 
PIR for the purpose of operating .ORG “for the benefit of [its] end user consumers and the 
Internet as a whole.” Approved Board Resolutions, Special Meeting of the ICANN Board, 
30 April 2020, “Background” section of “Rationale for Resolutions” (Annex 129, PDF page 5).        

449 Namecheap Rebuttal ¶ 149, citing Approved Board Resolutions, Special Meeting of the 
ICANN Board, 30 April 2020 (Annex 129); and ICANN Minutes Special Meeting of the ICANN 
Board, 30 April 2020 (Annex 130).        

450 Namecheap Pre-Hearing Brief ¶ 398.         
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processes that ICANN put in place for the operation of .ORG, contrary to ICANN’s 

obligation “to apply these standards, policies, and processes fairly.”451    

C. ICANN’s Position 

413. According to ICANN, Namecheap’s claim fails for several reasons. First, 

ICANN maintains that the statements about keeping .ORG prices low in the 2002 

Criteria was merely a “recommendation” to the ICANN Board about selection criteria 

that were included in a Request for Proposal (“RFP”) that “ICANN issued in 2002 

soliciting applications for the next registry operator of the .ORG TLD.”452 ICANN 

asserts that recommendation and RFP “never was and never became an ICANN 

‘policy.’”453 ICANN also asserts that its statement about low .ORG prices “never formed 

part of ICANN’s standard or processes, and therefore cannot form the basis for an 

IRP.”454  

414. Second, ICANN asserts that the 2002 Criteria related solely to the criteria 

for selecting the .ORG registry operator, and did not concern whether the .ORG 

Registry Agreement should contain price controls.455   

415. Third, ICANN asserts that the ICANN Board made clear that its 

“paramount concern” was “demonstrated technical ability” to operate such a domain 

name with such a large number of DUMs, and not the registry fees to be charged.456 

ICANN cites Minutes of a 14 March 2002 Board Meeting that noted that one of the 

points “supported by the majority of the Board” was “the crucial importance of 

demonstrated technical ability, without unduly restricting the pool off applicants.”457  

416. Fourth, ICANN argues that price controls are not necessary to constrain 

.ORG pricing “in a market saturated with over 1,2000 other gTLDs,” especially “when 

 
451 Namecheap Pre-Hearing Brief ¶ 399.        

452 ICANN Pre-Hearing Brief ¶ 148.  

453 ICANN Pre-Hearing Brief ¶ 150 (emphasis in original).  

454 ICANN Rebuttal ¶ 67.  

455 ICANN Pre-Hearing Brief ¶ 150.  

456 ICANN Pre-Hearing Brief ¶ 150.  

457 ICANN Pre-Hearing Brief ¶ 150 and footnote 248, citing Minutes of 14 March 2002 Regular 
Meeting of ICANN Board, comments on “.org Reassignment” (RM 10, PDF page 44).  
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the dominant registry, .COM, is still subject to a price control provision imposed by 

DOC.”458  

417. Finally, ICANN emphasizes that PIR has not raised .ORG prices in six 

years, despite being able to do so by 10% per year under the 2013 Registry Agreement 

and being able to raise prices with no cap under the 2019 Registry Agreement.459 

ICANN also emphasized that PIR “publicly committed not to unreasonably increase 

prices” in a 1 May 2019 blog post, after public comments on the proposed 2019 Registry 

Agreement had closed.460    

C. The IRP Panel’s Analysis and Decision 

418. The Panel concludes that ICANN’s statement about low .ORG prices in 

the 2002 Criteria constitutes a policy, standard, or process that is subject to ICANN’s 

obligation to act in an equitable and non-discrimintory manner. ICANN included the 

2002 Criteria in the Request for Proposals for a new .ORG registry operator, which 

ICANN issued on 20 May 2002.461 The 2002 Criteria stated that a “significant 

consideration will be the price at which the proposal commits to provide initial and 

renewal registrations,” and that the “registry fee charged to accredited registrars should 

be as low as feasible consistent with the maintenance of good-quality service.”462 That 

statement is a “standard” or “process” that ICANN was required to apply in a non-

discriminatory manner in assessing proposals to serve as the next .ORG registry 

operator.  

419. Nevertheless, the Panel  finds that the 2002 Criteria simply served the 

purpose of selecting the next .ORG registry operator in 2002; they did not establish a 

standard, process, or policy that required ICANN to include price controls in all later 

registry agreements. The 2002 Criteria stated that the applicant’s commitments about 

 
458 ICANN Pre-Hearing Brief ¶ 151.  

459 ICANN Pre-Hearing Brief ¶ 151.  

460 ICANN Pre-Hearing Brief ¶ 151, citing 1 May 2019 PIR blog post, “An Open Letter to the 
.ORG Community.”   

461 .ORG Reassignment: Request for Proposal Materials, posed 20 May 2002 (RM 11, PDF pages 
2) (including link to the Reassignment of .ORG Top-Level Domain: Criteria for Assessing 
Proposals, posted 20 May 2002).         

462 Namecheap Pre-Hearing Brief ¶ 395, quoting Reassignment of .ORG Top-Level Domain: 
Criteria for Assessing Proposals, posted 20 May 2002 (“.ORG Criteria”), #7 (RM 11).         
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prices were an “important consideration” in assessing proposals, but did not require 

commitments to be implemented in a specific manner. Thus, they did not prohibit 

ICANN from choosing an applicant whom ICANN believed was committed to keeping 

prices “as low as feasible consistent with the maintenance of good-quality service,” 

without including price controls in the registry agreement.   

420. Further, the linchpin of ICANN’s non-discrimination obligation is not 

“singling out any particular party for discriminatory treatment (i.e., making an 

unjustified prejudicial distinction between or among different parties).”463 Thus, if 

ICANN rejected one applicant because it was not sufficiently commited to low prices 

but accepted another that also lacked that commitment, that could violate ICANN’s 

obligation to apply its standards and processes in a consistent and equitable manner. 

Here, however, PIR is the only party at issue. ICANN did not apply the 2002 Criteria in 

an inconsistent manner that unfairly favored PIR over another party. 

421. Namecheap seeks to convert the 2002 Criteria into a general policy to 

maintain low prices through price caps by citing statements and actions of ICANN and 

PIR in 2019 and 2020. But when ICANN rejected the sale of PIR in 2020, ICANN had 

already approved the 2019 Registry Agreements for .ORG, .INFO, and .BIZ, even 

though they lacked price caps. When viewed in the context of ICANN’s approval of the 

2019 Registry Agreements, those statements suggest that ICANN believed that PIR 

would honor its commitments, even if the price caps were removed.  

422. As discussed above, ICANN did for many years have a practice of 

including price controls in the registry agreements for unsponsored legacy gTLDs, but 

ICANN’s non-discrimination obligations did not prohibit it from changing that practice 

in response to new developments, as long as it applied its new practice consistently.  

423. In sum, Namecheap is mixing apples and oranges. The 2002 Criteria 

concern selection of the .ORG registry operator, not the inclusion of price caps in 

registry agreements.  ICANN’s non-discrimination obligation concerns not unfairly 

singling out a particular party for treatment that is different from other parties. It does 

not apply when, as here, only one party is at issue.       

 
463 Bylaws § 1.2(a)(v) (emphasis added); see Bylaws § 2.3. (ICANN shall not “single out any 
particular party for disparate treatment unless justified by substantial and reasonable cause, 
such as the promotion of effective competition”) (emphasis added).   
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XV.  ISSUE 8: WAS THE PRICE CAP DECISION CONTRARY TO ICANN’S 

OBLIGATION TO ACT FOR THE BENEFIT OF THE INTERNET 

COMMUNITY AS A WHOLE?  

A. The Issue and Legal Framework 
 
424. Namecheap claims that the Price Cap Decision violated ICANN’s 

obligation to promote the global public interest for the benefit of the Internet 

community as a whole. Namecheap relies primarily on Section 1.2(b)(ii) of the Bylaws, 

which states that ICANN’s “Core Values” include:  

Seeking and supporting broad, informed participation reflecting the 

functional, geographic, and cultural diversity of the Internet at all levels of 

policy development and decisionmaking to ensure that the bottom-up, 

multistakeholder policy development process is used to ascertain the 

global public interest and that those processes are accountable and 

transparent;464  

425. Namecheap also cites Articles of Incorporation II and III, which state:  

Articles of Incorporation II: … [ICANN shall] pursue charitable and 

public purposes of lessening the burdens of government and promoting 

the global public interest in the operational stability of the Internet by 

carrying out the mission set forth in the bylaws of the Corporation 

(“Bylaws”). Such global public interest may be determined from time to 

time. Any determination of such global public interest shall be made by the 

multistakeholder community through an inclusive bottom-up 

multistakeholder community process. 

Articles of Incorporation III: [ICANN shall] operate in a manner 

consistent with these Articles and its Bylaws for the benefit of the Internet 

community as a whole, carrying out its activities in conformity with 

relevant principles of international law and international conventions and 

applicable local law and through open and transparent processes that 

enable competition and open entry in Internet-related markets. To this 

 
464 Namecheap Pre-Hearing Brief ¶ 358, citing Bylaws § 1.2(b)(ii).        
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effect, the Corporation shall cooperate as appropriate with relevant 

international organizations.465 

426. The above clauses appear to focus primarily on procedural rather than 

substantive issues. Section 1.2(b)(ii) of the Bylaws and Article II of the Articles of 

Incorporation both refer to a “bottom-up multistakeholder community process” to 

“ascertain” and “determine” the global public interest. Similarly, Article III refers to 

using “open and transparent processes that enable competition and open entry in 

Internet-related markets,” for “the benefit of the Internet community as a whole.” 

427. While these clauses focus primarily on process, they arguably impose 

substantive obligations as well. Article II states that ICANN shall “promote” the “global 

public interest.” Article III states that ICANN shall operate “for the benefit of the 

Internet community as a whole.” 

428. The Parties have not addressed whether the “global public interest” 

clauses of the Articles and Bylaws impose substantive obligations, in addition to 

procedural obligations. Nor have the Parties discussed any prior IRP decisions that 

shed light on the test for determining whether ICANN complied with any substantive  

obligation to promote the “global public interest” and to operate “for the benefit of the 

Internet community as a whole.” The Panel will focus on procedural rather than 

substantive obligations for the reasons sets forth below.      

B. Namecheap’s Position 

429. Namecheap makes both procedural and substantive arguments about 

ICANN’s global public interest obligations. As to procedure, Namecheap argues that: 

  ICANN “did not care” about how removing price caps from .ORG, .INFO, 

and .BIZ would affect the interests of the Internet community.466  

 
465 Namecheap Pre-Hearing Brief ¶ 357.        

466 Namecheap Pre-Hearing Brief ¶ 360.        



  
143 

 
 

 

 ICANN received an “overwhelming” number of public comments that 

strongly opposed the removal of price controls, but ignored those comments 

instead of “addressing the genuine concerns of the Internet community.”467 

 The California Attorney General recognized the concern that ICANN is no 

longer responsive to the needs of its takeholders.468   

430. As to substance, Namecheap argues that the removal of price caps is 

contrary to the global public interest for multiple reasons, including:  

 ICANN’s own studies show that legacy gTLDs have “attributes of monopoly 

power” and that there was no basis to remove price controls. 469  

 The U.S. Deparatment of Justice and Department of Commerce have both 

supported price controls on legacy gTLDs.470   

 “Independent experts” confirm that .ORG and .INFO have market power, 

which calls for maintaining price caps.471   

C. ICANN’s Position 

431. ICANN focuses on substance, arguing that the global public interest does 

not require price caps because (1) Namecheap relies on obsolete studies and statements 

that pre-date the new gTLD program; and (2) maintaining price controls is not justified 

in the current competitive landscape.472 In addition, ICANN emphasizes that its “core 

values” include “depending on market mechanisms to promote and sustain a 

competitive environment in the DNS,” where “feasible and appropriate.”473 

 
467 Namecheap Pre-Hearing Brief ¶ 376.        

468 Namecheap Pre-Hearing Brief ¶ 377.        

469 Namecheap Pre-Hearing Brief ¶ 357.        

470 Namecheap Pre-Hearing Brief ¶¶ 370-75.        

471 Namecheap Pre-Hearing Brief ¶¶ 378-84.        

472 ICANN Pre-Hearing Brief ¶¶ 131-42.  

473 ICANN Sur-Rebuttal ¶ 57, citing Bylaws, § 1.29B0(iii).  
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432. ICANN does not discuss process in the sections of its briefs that 

specifically address Namecheap’s “global public interest” claim.474 In other sections, 

however, ICANN argues that it solicited and considered a large number of public 

comments before making its Price Cap Decision.475   

D. The IRP Panel’s Analysis and Decision 
 
433. As to ICANN’s procedural obligation to consider the global public interest 

through a “bottom-up, multistakeholder” process, the Panel finds that this obligation 

largely overlaps with ICANN’s obligation to act in an “open and transparent” manner. 

As discussed above, transparency includes soliciting comments from the Internet 

community, considering those comments, and explaining why ICANN accepted or 

rejected the primary comments. 

434. The Panel has concluded that ICANN violated its transparency 

obligations, for the reasons set forth above. The Panel finds that Namecheap’s 

procedural arguments related to the global public interest do not materially add to its 

transparency arguments. Therefore, the Panel incorporates its prior analysis of 

transparency and will not repeat it here. 

435. As to whether ICANN has violated any substantive obligations related to 

the “global public interest”—or, indeed, whether the “global public interest” 

requirement imposes any substantive (as opposed to procedural) obligations on 

ICANN’s part—the Panel does not consider it to be necessary or appropriate to reach 

this issue for several reasons. 

436. First, the Panel’s rulings that ICANN acted contrary to its transparency 

obligations and that the Price Cap Decision should have been made by the Board mean 

that the ICANN Board will need to consider that decision further. Accordingly, it is not 

necessary to decide now whether ICANN also acted contrary to any substantive 

obligations related to the global public interest. 

437. Second, the ICANN Board’s further consideration of the Price Cap 

Decision will likely involve obtaining further feedback from the Internet community 

and conducting additional analysis. As a result of that further consideration and 

 
474 See ICANN Pre-Hearing Brief ¶¶ 131-42.  

475 ICANN Pre-Hearing Brief ¶¶ 112-21; ICANN Sur-Rebuttal ¶¶ 52-55.  
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analysis, ICANN may receive new information that bears on the Price Cap Decision. 

Ruling now on whether the Price Cap Decision complies with any substantive 

obligations, without the benefit of any such additional information or analysis, would 

be premature. 

438. Third, the record is not developed on this issue. Neither Namecheap nor 

ICANN addressed this issue or cited any prior IRP decisions that discuss the standard 

for assessing ICANN’s compliance with any substantive obligation. While global public 

interest is a concept used in some fields of international law,476 the parties have not 

sought to employ those concepts in this case, perhaps because they would not translate 

well to the present context. 

439. In short, the Panel deems it inappropriate to opine on an issue that is not 

necessary to its decision and that could have significant implications for other IRP 

proceedings, especially in the absence of detailed briefing by the Parties. 

XVI.  ISSUE 9: HOW SHOULD FEES AND COSTS BE ALLOCATED IN THIS 

PROCEEDING?  

C. The Issue and Legal Framework 

440. Namecheap has requested an award of “its costs in this proceeding, 

including but not limited to its internal costs, legal advice and representation costs, 

costs of expert witnesses, and any other costs such as for document review and 

transportation, made or still be made until the final resolution of this IRP.”477 ICANN 

has not requested an award of its costs, but opposes Namecheap’s request. 

441.  Article 34 of the ICDR Rules states that the “arbitral tribunal shall fix the 

costs of the arbitration,” which are defined to include the reasonable legal and other 

costs incurred by the parties, as well as the fees and expenses of the arbitrators and of 

the ICDR.   

 
476 See, e.g., Yann Aguila & Marie-Cécile de Bellis, On the Concept of a Global Public Interest: Some 
Reflections, 52 ENV'T POL'Y & L. 13 (2022) (discussing global public interest in the context of 
global environmental challenges); ANDREAS KULICK, GLOBAL PUBLIC INTEREST IN 

INTERNATIONAL INVESTMENT LAW (2014) (discussing global public interest in the context of 
international investment law). 

477 Namecheap Pre-Hearing Brief ¶¶ 362-69.   

https://content.iospress.com/search?q=author%3A%28%22de%20Bellis,%20Marie-C%C3%A9cile%22%29
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442. Article 34 further states that the tribunal may “allocate such costs among 

the parties if it determines that allocation is reasonable, taking into account the 

circumstances of the case.”      

443. Nevertheless, the discretion to allocate costs is limited by Section 4.3(r) of 

the Bylaws, which states: 

ICANN shall bear all the administrative costs of maintaining the IRP 

mechanism, including compensation of Standing Panel members. Except 

as otherwise provided in Section 4.3(e)(ii), each party to an IRP 

proceeding shall bear its own legal expenses, except that ICANN shall 

bear all costs associated with a Community IRP, including the costs of all 

legal counsel and technical experts. Nevertheless, except with respect to a 

Community IRP, the IRP Panel may shift and provide for the losing party 

to pay administrative costs and/or fees of the prevailing party in the event 

it identifies the losing party's Claim or defense as frivolous or abusive. 

444. Similarly, Section 13 of the IRP Procedures states: 

The IRP PANEL shall fix costs in its IRP PANEL DECISION. Except as 

otherwise provided in Article 4, Section 4.3(e)(ii) of ICANN’s Bylaws, each 

party to an IRP proceeding shall bear its own legal expenses, except that 

ICANN shall bear all costs associated with a Community IRP, as defined 

in Article 4, Section 4.3(d) of ICANN’s Bylaws, including the costs of all 

legal counsel and technical experts.  

Except with respect to a Community IRP, the IRP PANEL may shift and 

provide for the losing party to pay administrative costs and/or fees of the 

prevailing party in the event it identifies the losing party’s Claim or 

defense as frivolous or abusive. 

445. The “Community IRP” and Section 4.3(e)(ii) exceptions noted above do 

not apply here. A Community IRP must be filed by the “Empowered Community,” 

which is a special non-profit association.478    

 
478 See Bylaws §§ 4.3(d), 6.1(a).     



  
147 

 
 

 

446. Section 4.3(e) of the Bylaws entitles ICANN to an award of costs if the 

Claimant does not engage in a “Cooperative Engagement Process” and ICANN 

prevails. That does not apply here because Namecheap engaged in a Cooperative 

Engagement Process and ICANN has not prevailed.   

447. Because these two exceptions do not apply, this IRP is governed by the 

general rule that ICANN “shall bear all administrative costs” and “each party to an IRP 

proceeding shall bear its own legal expenses,” except that “the IRP PANEL may shift 

and provide for the losing party to pay administrative costs and/or fees of the 

prevailing party in the event it identifies the losing party’s Claim or defense as frivolous 

or abusive.” 

C. Namecheap’s Position 

448. Namecheap has requested an award of fees and costs but has provided no 

supporting analysis.   

449. In its Post-Hearing Brief, Namecheap requested “the opportunity to 

specify in a further submission its costs of this IRP that Namecheap asks the Panel to 

order ICANN to pay to Namecheap.”479 That request, however, goes to the amount of 

costs, not whether costs should be awarded in the first place.  

C. ICANN’s Position 

450. ICANN has asked the Panel to deny all relief sought by Namecheap, but 

has not specifically addressed allocation of costs.   

C. The IRP Panel’s Analysis and Decision 

451. Namecheap has prevailed on some, but not all of its claims.  The Panel 

finds that neither party has asserted “frivolous or abusive” claims or defenses. Counsel 

for both Parties advocated zealously and effectively for their respective clients while 

conducting themselves in a professional manner. Accordingly, the Panel applies the 

general rules that ICANN shall bear all administrative costs paid to the ICDR 

(including arbitrator fees), and that each party should bear its own legal and expert 

witness fees and expenses.  

 
479 See Bylaws §§ 4.3(d), 6.1(a).     
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452. ICDR records indicate that the administrative costs of the ICDR include 

(a) $ 13,835.00 in administrative fees paid to the ICDR; and (b) $ 841,895.76 in fees and 

expenses of the IRP Panel members and the Emergency Panelist. ICANN has already 

paid most of those costs, but Namecheap has paid $58,750.00.  ICANN shall bear all 

administrative costs and shall reimburse Namecheap for the $58,750.00 that Namecheap 

has paid.  

XVII.  ISSUE 10: WHAT IS THE SCOPE OF THE PANEL’S AUTHORITY TO 

AWARD RELIEF?    

C. The Issue and Legal Framework 

453. An important issue is the scope of this Panel’s authority to award relief. 

The Bylaws define this authority as follows:  

o)  Subject to the requirements of this Section 4.3, each IRP Panel shall 

have the authority to: 

(i)  Summarily dismiss Disputes that are brought without standing, 

lack substance, or are frivolous or vexatious; 

(ii)  Request additional written submissions from the Claimant or 

from other parties; 

(iii)  Declare whether a Covered Action constituted an action or 

inaction that violated the Articles of Incorporation or Bylaws, 

declare whether ICANN failed to enforce ICANN's contractual 

rights with respect to the IANA Naming Function Contract or 

resolve PTI service complaints by direct customers of 

the IANA naming functions, as applicable; 

(iv) Recommend that ICANN stay any action or decision, or take 

necessary interim action, until such time as the opinion of the IRP 

Panel is considered; 

(v)  Consolidate Disputes if the facts and circumstances are 

sufficiently similar, and take such other actions as are necessary 

for the efficient resolution of Disputes; 
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(vi)  Determine the timing for each IRP proceeding; and 

(vii) Determine the shifting of IRP costs and expenses consistent 

with Section 4.3(r).480 

454. “Covered Action” is defined as “any actions or failure to act by or with 

ICANN … committed by the Board, individual Directors, Officers, or Staff members 

that give rise to a Dispute.”481 “Disputes” involve “Claims that Covered Actions 

constituted an action or inaction that violated the Articles of Incorporation or 

Bylaws.”482 

455. Thus, Section 4.3(o)(iii) of the Bylaws authorizes an IRP Panel to declare 

whether a challenged action or inaction by ICANN (whether by the Board, Staff, or 

officers or directors) violated the Articles or Bylaws.       

456. The Parties agree that this Panel may “declare” whether the challenged 

ICANN conduct violates the Articles and Bylaws. The Parties dispute whether the Panel 

also has the authority to issue a binding order that nullifies the ICANN’s conduct and 

requires ICANN to take specific remedial action. 

457. The Parties’ dispute about the scope of the Panel’s authority to declare 

relief implicates Section 4.3(x) of the Bylaws, which states:  

(x) The IRP is intended as a final, binding arbitration process. 

(i) IRP Panel decisions are binding final decisions to the extent 

allowed by law unless timely and properly appealed to the en 

banc Standing Panel. En banc Standing Panel decisions are 

binding final decisions to the extent allowed by law. 

(ii)  IRP Panel decisions and decisions of an en banc Standing Panel 

upon an appeal are intended to be enforceable in any court with 

jurisdiction over ICANN without a de novo review of the decision 

 
480  Bylaws § 4.3(o).   

481  Bylaws § 4.3(b)(ii).   

482  Bylaws § 4.3(b)(ii).   
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of the IRP Panel or en banc Standing Panel, as applicable, with 

respect to factual findings or conclusions of law. 

(iii) ICANN intends, agrees, and consents to be bound by all IRP 

Panel decisions of Disputes of Covered Actions as a final, binding 

arbitration. 

(A) Where feasible, the Board shall consider its response to IRP 

Panel decisions at the Board's next meeting, and shall affirm 

or reject compliance with the decision on the public record 

based on an expressed rationale. The decision of the IRP 

Panel, or en banc Standing Panel, shall be final regardless of 

such Board action, to the fullest extent allowed by law. 

(B) If an IRP Panel decision in a Community IRP is in favor of 

the EC, the Board shall comply within 30 days of such IRP 

Panel decision. 

(C) If the Board rejects an IRP Panel decision without 

undertaking an appeal to the en banc Standing Panel or 

rejects an en banc Standing Panel decision upon appeal, the 

Claimant or the EC may seek enforcement in a court of 

competent jurisdiction. In the case of the EC, 

the EC Administration may convene as soon as possible 

following such rejection and consider whether to authorize 

commencement of such an action. 

(iv)  By submitting a Claim to the IRP Panel, a Claimant thereby 

agrees that the IRP decision is intended to be a final, binding 

arbitration decision with respect to such Claimant. Any Claimant 

that does not consent to the IRP being a final, binding arbitration 

may initiate a non-binding IRP if ICANN agrees; provided that 
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such a non-binding IRP decision is not intended to be and shall 

not be enforceable.483 

458. Section 4.3(x) states that the Panel’s decision is “binding” and “final,” but 

also states that the ICANN Board “shall affirm or reject compliance with the decision on 

the public record based on an expresssed rationale,” and if the decision is rejected, the 

Claimant “may seek enforcement in a court of competent jurisdiction.” The Panel 

discusses these seemingly inconsistent statements in its analysis below.     

 

C. Namecheap’s Position 

459. Namecheap contends that this Panel not only has authority to declare that 

ICANN has violated the Articles and Bylaws, but also “has broad inherent discretion to 

fashion relief,” by “order[ing] affirmative declaratory relief” that “requir[es] ICANN to 

put an end to this violation by adopting the Panel’s decision.”484   

 

460. The specific relief that Namecheap requests is a declaration that the Price 

Cap decision “must be annulled as inconsistent with and violative of” the Articles and 

Bylaws, as well as with internationl law.485   

461. Namecheap asserts that “[t]he Panel is fully empowered under the Bylaws 

to resolve disputes by ordering remedies that ensure ICANN complies with its Articles 

of Incorporation and Bylaws.”486 Namecheap cites the “Purposes of the IRP” in the 

Bylaws, which include “Ensure that ICANN … complies with its Articles of 

Incorporation and Bylaws”; “Ensure that ICANN … is accountable to the global 

Internet community and Claimants”; “Lead to binding, final resolutions consistent 

with international arbitration norms that are enforceable in any court with proper 

jurisdiction”; and “Provide a mechanism for the resolution of Disputes, as an 

 
483  Bylaws § 4.3(x). It should be noted that the “Standing Panel” has not been constituted, so 
references to the Standing Panel are effectively inoperative.  

484  Namecheap Pre-Hearing Brief ¶ 266.      

485  Namecheap Pre-Hearing Brief ¶ 425.      

486  Namecheap Pre-Hearing Brief ¶ 261.      
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alternative to legal action in the civil courts of the United States or other 

jurisdictions.”487   

462. Namecheap also emphasizes that Bylaws Section 4.3(x) states that IRP 

Panel decisions are “binding final decisions” and that “ICANN intends, agrees, and 

consents to be bound by all IRP Panel decisions of Disputes of Covered Actions as a 

final, binding arbitration.”488    

463.  Namecheap notes that the Bylaws were amended in October 2016 to 

strengthen the IRP accountability mechamism. Those amendments included adding the 

“Purposes of the IRP” quoted above, as well as the explicit statement that IRP decisions 

are final and binding.489  

464.   Namecheap argues that the October 2016 Amendments were adopted in 

response to ICANN’s “absurd reasoning,” which it had invoked in prior IRPs, that an 

IRP Panel “has the authority to declare that ICANN has violated its Articles of 

Incoporation and Bylaws, but that ICANN retains the discretion to maintain the 

violation.”490 Namecheap cites a 2015 IRP decision which held that the Panel could 

“recommend” that ICANN take action, but lacked authority “to render affirmative 

relief requiring ICANN’s Board to take, or refrain from taking, any action or 

decision.”491          

C. ICANN’s Position 

465. ICANN contends that the Bylaws authorize this Panel to only (1) 

“declare” that ICANN action violates the Articles and Bylaws; and (2) “recommend” 

that ICANN take specific actions. ICANN asserts that the Panel has no authority to 

order ICANN to take specific actions.492 

 
487  Namecheap Pre-Hearing Brief ¶ 262, quoting Bylaws § 4.3(a) (emphasis added by 
Namecheap).      

488  Namecheap Pre-Hearing Brief ¶ 263, quoting Bylaws § 4.3(x).      

489  Namecheap Post-Hearing Brief ¶ 34.     

490  Namecheap Rebuttal Brief ¶ 103.       

491  Namecheap Rebuttal Brief ¶ 103 footnote 101, citing 9 October 2015 Final Declaration in 
Vistaprint Limited v. ICANN, ICDR Case No. 01-14-0000-6505 (RM 4) ¶ 149.      

492  ICANN Pre-Hearing Brief ¶ 176.      
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466. ICANN argues that Namecheap’s request for a declaration that the Price 

Cap Decision “must be annuled” is a “disguised” order that ICANN reinstate price 

caps, which this Panel has no authority to grant.493   

467. ICANN contends that the express terms of the Bylaws preclude 

Namecheap’s request for an order requiring ICANN to reinstate price caps.494  

468. ICANN asserts that Namecheap has presented no evidence that a 

declaration that ICANN has violated the Bylaws is not sufficient to achieve the general 

purposes of an IRP, as stated in the Bylaws.495 ICANN cites prior IRPs where the 

ICANN Board considered and then took action to implement the Panel’s decision.496   

469. ICANN further asserts that October 2016 Bylaws amendments actually 

support ICANN, because they did not expand the scope of relief a Panel may grant.497    

470. Finally, ICANN states that the Panel in the Afilias IRP rejected a similar 

attempt to obtain an order requiring ICANN to take specific remedial action. 498 

C. The IRP Panel’s Analysis and Decision 

471. The Panel agrees with Namecheap that the power to declare that a 

respondent has violated the law typically goes hand-in-hand with the power to order 

specific action to remedy that violation.    

472. IRPs, however, are special, sui generis proceedings created and governed 

by the Bylaws and IRP Procedures. Section 4.3 draws a clear distinction between the 

Panel’s power to “declare” and its power to “recommend.” An IRP Panel may “declare” 

 
493  ICANN Pre-Hearing Brief ¶ 177.      

494  ICANN Sur-Rebuttal ¶¶ 80-81.      

495  ICANN Sur-Rebuttal ¶ 82.      

496  ICANN Sur-Rebuttal ¶ 82; ICANN Post-Hearing Brief ¶¶ 83-84, discussing ICANN’s 
implementation of the 10 July 2017 Final Declaration in Amazon EU S.A.R.L. v. ICANN, ICDR 
Case No. 01-16-0000-7056 (RM 177); and the 9 July 2015 Final Declaration in DotConnectAfrica 
Trust v. ICANN, ICDR Case No. 50-2013-001-83 (RM 165).       

497  ICANN Post-Hearing Brief ¶ 46.    

498  ICANN Sur-Rebuttal ¶ 85, citing Afilias v. ICANN IRP, Corrected Final Decision ¶¶ 361–364, 
Ex. R-43.    
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that ICANN action violates the Articles and Bylaws, but can only “recommend” that 

ICANN take specific action.499   

473. The Bylaws have distinguished between the power to “declare” and the 

power to “recommend” ever since provision was made for IRPs the Bylaws in 

December 2002.500   

474. As Namecheap has noted, the Bylaws were amended in October 2016 to 

strengthen the IRP process; however, those amendments did not change the 

longstanding distinction between the power to “declare” and the power to 

“recommend.” In particular, they did not authorize IRP Panels to “order” (as opposed 

to merely recommend) that ICANN take specific action.501      

475.  The October 2016 Amendments added the “Purposes of the IRP,” which 

include ensuring that ICANN complies with the Articles and Bylaws.502 But those 

amendments did not expand panel authority to “recommend” remedial action to 

include the power to “order” such action.   

476. The October 2016 Amendments added the statement that ICANN 

“intends, agrees, and consents to be bound by all IRP Panel decisions…”503 Yet those 

amendments also added the statement that the ICANN Board “shall affirm or reject 

compliance with the decision on the public record based on an expressed rationale.”504 

477. Reconciling these two statements is difficult. How can ICANN “consent to 

be bound by all IRP Panel decisions,” but retain the power to “reject compliance with 

the decision”?   

 
499  Bylaws § 4.3(o)(iii), (iv).   

500   15 December 2002 Bylaws § 3(8) (Independent Review Panel shall have the authority to “b. 
declare whether an action or inaction of the Board was inconsistent with the Articles of 
Incorporation or Bylaws; and c. recommend that the Board stay any action or decision, or that 
the Board take any interim action, until such time as the Board reviews and acts upon the 
opinion of the IRP.”  

501  See October 2016 Bylaws § 4.3(o)(iii), (iv).     

502  See October 2016 Bylaws § 4.3(a)(i).     

503  See October 2016 Bylaws § 4.3(x)(iii).     

504  See October 2016 Bylaws § 4.3(x)(iv).     
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478. The Panel’s role is to interpret the Bylaws as written, not to rewrite the 

text. Faced with two contradictory statements, the Panel applies the principle that when 

interpreting an unclear document, a more specific clause overrides a more general 

clause. The statement that the Board shall “affirm or reject compliance with the 

decision” is more specific than ICANN’s general acceptance of the binding nature of an 

IRP decision. Thus, the more specific statement controls.   

479. Of course the option to reject compliance does not mean the ICANN 

Board should choose that option, especially since the Bylaws authorize the Claimant “to 

enforce compliance in a court of competent jurisdiction.”  

480. Finally, the Panel notes that prior IRP panels that have declared that 

ICANN violated the Articles or Bylaws have only recommended remedial action and 

have declined to order ICANN to take specific actions.   

481. For example, the panel in the Afilias IRP —which was decided under a 

post-October 2016 version of the Bylaws —declared that ICANN violated its Articles 

and Bylaws, but was “firmly of the view that it is for the Respondent [ICANN] to 

pronounce in the first instance” on the propriety of a contract under which Verisign 

agreed to fund a bid by NDC for the new gTLD, “.WEB.”505  The Afilias panel accepted 

ICANN’s argument that “it would be improper for the Panel to dictate what would be 

the consequence of NDC’s violation of the New gTLD Program Rules, assuming a 

violation is found.”506    

482. In sum, substantial logic supports Namecheap’s argument that the power 

to declare a violation should be accompanied by the power to order remedial action; 

however, that is not what the Bylaws say. Accordingly, the Panel will only declare 

whether ICANN violated the Articles or Bylaws, and will limit itself to recommending 

(not ordering) remedial action to the extent a violation is found.              

XVIII. ISSUE 11: WHAT RELIEF SHOULD BE AWARDED HERE?    

 
505  Afilias Final Decision (RM 190) ¶¶ 361-62.   

506  Afilias Final Decision (RM 190) ¶ 363.   
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C. The Issue and Legal Framework 

483. As explained in Issue 10 above, the Panel’s authority is limited to 

“declaring” that the challenged ICANN action or inaction violates the Articles or 

Bylaws, and “recommending” that ICANN take specific action. Thus, there are two 

issues (1) what declarations should the Panel make about any violations of the Articles 

and Bylaws; and (2) what recommendations should the Panel make about remedial 

action in view of any violations.   

C. Namecheap’s Position 

484. As also discussed above, Namecheap seeks a declaration that ICANN has 

violated its Articles and Bylaws in multiple respects, as well as a declaration that the 

Price Cap Decision “must be annulled as inconsistent with and violative of” the Articles 

and Bylaws. The Panel agrees with ICANN that a declaration that the Price Cap 

Decision “must be annulled” is effectively an order that ICANN take specific action to 

nullify that decision. The Panel lacks authority to make such an order. At most, the 

Panel can only “recommend” that ICANN take specific action to nullify the Price Cap 

Decision.       

 

C. ICANN’s Position 

485. ICANN concedes that the Panel has the power to declare that ICANN 

action violates the Articles and Bylaws, as well as the power to recommend that ICANN 

take specific action. ICANN does not take a specific position as to the recommendations 

the Panel should make, in the event the Panel finds a violation of the Articles and 

Bylaws.  

C. The IRP Panel’s Analysis and Decision 

1. Declarations Regarding Non-Compliance with Articles and Bylaws 

486. It is undisputed that Section 4.3(o) of the Bylaws authorizes the Panel to 

declare that the challenged ICANN action or inaction violated the Articles of 

Incorporation or Bylaws. In view of the violations found above, the Panel issues the 

following declarations: 
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(a) The Panel declares that ICANN’s approval of the 2019 Registry 

Agreements for .ORG and .INFO without price caps violated Article III of 

the Articles of Incorporation and Sections 1.2(a). 1.2(b), and 3.1 of the 

Bylaws because ICANN did not act in an open and transparent manner; 

 

(b) The Panel declares that ICANN’s approval of the 2019 Registry 

Agreements for .ORG and .INFO without price caps violated Sections 2.1, 

3.4, 3.5, and 3.6(a) of the Bylaws because it involved a policy decision to be 

made by the ICANN Board, and the ICANN Board did not approve this 

decision or comply with the procedural requirements for formal Board 

action; 

 

(c) The Panel declares that ICANN’s approval of the 2019 Registry 

Agreements for .ORG and .INFO without price caps violated Articles II 

and III of the Articles of Incorporation and Section 1.2(b)(ii) of the Bylaws 

because ICANN did not comply with the procedural requirements for 

ensuring that ICANN promotes the global public interest and acts for the 

benefit of the Internet community as a whole.     

 
487. The Panel rejects Namecheap’s request to declare that ICANN violated the 

Articles and Bylaws on other grounds, for the reasons set forth in this Declaration.   

2. Recommendations Regarding Violations of the Articles and 
Bylaws   

488. As an initial matter, the Panel finds that making recommendations about 

what steps ICANN should take in view of the above violations is appropriate for 

several reasons.  

489. First, the violations that the Panel has found are procedural rather than 

substantive in nature. Thus, ICANN may be able to remedy those violations by 

following the proper procedures, although the Panel recognizes that remedying the 

violations related to ICANN’s approval of the 2019 Registry Agreements for .ORG and 

.INFO without price controls is complicated by the fact that ICANN and the registry 

operators have already signed those agreements, which have ten year terms. Thus, any 

revisions to the 2019 Registry Agreements may require further negotiations between 

ICANN and the applicable registry operators.   
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490. Furthermore, providing recommendations is consistent with the purposes 

of an IRP, which include (a) ensuring that ICANN “complies with its Articles of 

Incorporation and Bylaws”; (b) reducing Disputes by creating precedents to guide 

ICANN and the global Internet community; and (c) securing “the accessible, 

transparent, efficient, consistent, coherent, and just resolution of Disputes.”507   

491. Providing recommendations will help to ensure that ICANN complies 

with its Articles and Bylaws going forward and provide guidance on future actions that 

may assist in reducing future Disputes. It will also promote the transparent, efficient, 

and coherent resolution of the Disputes raised by this IRP.   

492. While providing recommendations is consistent with the purpose of the 

independent review process, the Panel notes that it has no expertise or experience 

regarding the internal operations of ICANN, or with the diverse stakeholders in the 

global Internet community, aside from information presented in this proceeding. Thus, 

the Panel’s recommendations are directed at identifying issues and measures that 

ICANN should consider and analyze further, in consultation with the Internet 

community.   

493. The Panel’s overall recommendation is that the ICANN Board analyze 

and discuss what steps to take to remedy both the specific violations found by the 

Panel, and to improve its overall decisionmaking process to ensure that similar 

violations do not occur in the future.   

494. With regard to the 2019 Registry Agreements for .ORG and .INFO, the 

fundamental issue is that ICANN does not appear to have given sufficient 

consideration to the strong public opposition to removal of price controls, especially as 

to .ORG. While ICANN may have discussed and considered this issue internally, 

ICANN’s public explanation of its decision did not specifically explain why it 

concluded that price caps were no longer needed, or take into account any market 

power that .ORG may have in its particular niche of the domain market.  

495. ICANN’s lack of a detailed public explanation was exacerbated by its 

assertion of the attorney-client privilege as to almost all of its internal documents. The 

result is that there is virtually no documentary record of ICANN’s internal deliberations 

or why ICANN decided that price controls were no longer needed. As discussed above, 

 
507  Bylaws § 4.3(b)(ii).   
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the Panel has decided not to address the precise extent of any obligation to maintain a 

non-privileged record, but has serious concerns on this subject.   

496. In addition, while the Board discussed the Price Cap Decision at an 

informal workshop, there is no record of those discussions, and the Board did not make 

any formal decisions until after the 2019 Registry Agreement had already been signed 

and Namecheap submitted Reconsideration Request 19-2.   

497. To remedy these violations and address these concerns, the Panel 

recommends that the ICANN Board consider taking the following actions. 

498. First, decisions as to how to implement the Panel’s rulings in this IRP 

should be made by the ICANN Board. The ICANN staff may of course assist with the 

decisionmaking process, but the Board should make the ultimate decisions. This is 

consistent with Section 4.3(x)(ii), which states that the Board shall consider its response 

to IRP Panel decisions at the Board’s next meeting, if feasible, and shall accept or reject 

compliance with the decision on the public record based on an expressed rationale. 

499. Second, given that the violations and concerns are procedural in nature, 

the ICANN Board should consider creating and implementing a process to conduct 

further analysis of whether including price caps in the Registry Agreements for .ORG 

and .INFO is in the global public interest. That process should encourage participation 

of diverse stakeholders and directly and fully consider and respond to the primary 

concerns raised. The process should be conducted in an open and transparent manner 

that avoids the violations found by the Panel.  

500. Third, as discussed above, the Panel finds that the evidence that price 

controls should be retained is much stronger for .ORG than for .INFO, given that .ORG 

is an original gTLD with a much larger number of DUMs, and serves a special market 

focused on not-for-profit organizations. Thus, while the ICANN Board should consider 

what remedial measures to take as to both .ORG and .INFO, the measures for .ORG 

may be stronger and more extensive than for .INFO.   

501. Fourth, the Panel recommends that the Board consider whether to retain 

an expert consultant to conduct a study on issues raised by the Price Cap Decision, such 

as whether .ORG and .INFO have sufficient market power that price caps may be 

desirable. ICANN has already done considerable work on this subject, although that 

work does not include a formal study of the extent of market power of .ORG and 
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.INFO. In particular, ICANN submitted reports and testimony from an expert 

economist and also obtained a draft opinion from the same expert before making the 

Price Cap Decision, although that opinion was provided to only two ICANN 

employees. The Panel’s view is that those reports are not complete as they do not 

analyze a number of points that Namecheap made about .ORG’s special market power. 

Nevertheless, the expert reports provide a foundation for additional analysis. If the 

Board decides not to conduct further expert analysis, it should explain the reasons for 

that decision.    

502. Fifth, if the Board concludes that some form of price controls for .ORG 

and/or .INFO are in the global public interest, the Panel recommends that ICANN seek 

to amend the 2019 Registry Agreements to include appropriate price controls. The 

registry operator of .ORG has publicly represented that it will not raise prices 

unreasonably, so it presumably would be willing to agree to some form of price 

controls. The registry operator for .INFO may also be willing to agree to price controls, 

given that prices do not appear to have increased by more than what would have been 

allowed under the prior price control provisions.  

503. Sixth, the ICANN Board may wish to consider approaching the registry 

operators for .ORG and .INFO about agreeing to some form of price controls, even 

before evaluating whether price caps are needed and taking the other measures noted 

above. If the registry operators are willing to agree to amend their registry agreement, 

that may moot the need to implement the other measures above.     

504. Seventh, the Panel recommends that the Board consider revisions to 

ICANN’s decisionmaking process to reduce the risk of similar procedural violations in 

the future. For example, the Board could adopt guidelines for determining what 

decisions involve policy matters for the Board to decide, or what are the issues on 

which public comments should be obtained.   

XIX. CONCLUSION 

505. For the foregoing reasons, the Independent Review Process Panel hereby 

declares, in accordance with Section 4.3(o)(iii) of the Bylaws, that: 

a. ICANN’s action with respect to the Price Cap Decision was inconsistent 

with Sections 1.2(a), 1.2(b), 2.1, 3.1, 3.4, 3.5, and 3.6(a) of the Bylaws and 

Article III of the Articles of Incorporation. 
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b. Pursuant to Section 4.3(o)(iii) of the Bylaws, the IRP Panel makes the 

recommendations set forth in Section XIII.D.2 of this Declaration. 

c. Each party shall bear its own legal and expert witness fees and expenses, 

except that the administrative costs of the ICDR, totaling $13,825.00 and 

the IRP Panel members’ along with the Emergency Panelist’s fees and 

expenses, totaling $ 841,894.76 shall be borne entirely by ICANN.  

Therefore, ICANN shall reimburse Namecheap the sum of $58,750.00 

representing that portion of said fees and expenses in excess of the 

apportioned costs previously incurred by Namecheap.  

506. This Declaration may be executed in any number of counterparts, each of 

which shall be deemed an original, and all of which shall constitute the Declaration of 

this IRP Panel. 

As at Los Angeles, California, USA 

December 23, 2022 

 

_______________________________ 

Glenn P. Hendrix 

Chair 

 

 

__________________________________ 

Grant L. Kim 

 

 

 
__________________________________ 

Christof Siefarth 
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APPENDIX A 

Table of Abbreviations 
 

Abbreviation Meaning 

1999 Registry 
Agreement 

November 1999 Registry Agreement between ICANN and NSI 
for .COM, .NET, and .ORG, which was the original ICANN 
Registry Agreement (RM 41) 

2002 Selection 
Criteria 

Criteria for selecting new registry operator for .ORG, posted 20 
May 2002 as “Reassignment of .ORG Top-Level Domain: 
Criteria for Assessing Proposals” (RM 11) 

2013 Registry 
Agreements 

The registry agreements for .ORG, .INFO, and. BIZ that 
ICANN entered into on 22 August 2013 (RM 18, 27, 28)   

2019 Registry 
Agreements 

The registry agreements for .ORG, .INFO, and. BIZ that 
ICANN entered into on 30 June 2019 (RM 29, 30, 31)   

Afilias Final 
Decision 

20 May 2021 Final Decision in Afilias Domains No. 3 Limited v. 
ICANN, ICDR Case No. 01-18-0004-2702 (RM 190) 

Annex ## Factual exhibits submitted by Namecheap in this IRP, which 
are numbered sequentially 

April 22 List The issues that the Panel identified on 22 April 2022, so the 
Parties could address them in their post-hearing briefs 

Articles ICANN’s Articles of Incorporation; unless otherwise noted, 
this is the version approved by the ICANN Board on 9 August 
2016 and filed with the California Secretary of State on 3 
October 2016 (RM 001) 

Base Registry 
Agreement (or Base 
RA) 

Standard registry agreements for New gTLDs (see RE-7)  

.BIZ Claim Namecheap’s claim that ICANN’s Price Cap Decision 
regarding the .BIZ gTLD violated ICANN’s AOI and Bylaws 
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Abbreviation Meaning 

Bylaws ICANN’s Bylaws; unless noted otherwise, this is the version of 
28 November 2019, which was in effect when this IRP was 
filed and on which both Parties have relied (RM 002) 

Burr WS Witness Statement of J. Beckwith Burr (14 January 2022) 

Carlton 2009 
Preliminary Report 

Preliminary Analysis of Dennis Carlton Regarding Price Caps 
for New gTLD Internet Registries, 4 March 2009 (RM 183) 

Carlton Presentation Presentation slides that Dr. Carlton referred to during his 
testimony on March 31, 2022   

Carlton Report Expert Report of Dennis Carlton (14 January 2022) 

Carlton Reply 
Report 

Reply Expert Report of Dennis Carlton (14 March 2022) 

ccTLD country code Top Level Domain (such as .US or .EU) 

CIACA California International Arbitration and Conciliation Act 

Decision on Request 
for Emergency 
Relief 

Decision on Request for Emergency Relief, issued in this IRP 

on 20 March 2020 by Emergency Panelist Gary L. Benton   

Delegation of 
Authority 
Guidelines 

Guidelines adopted by the ICANN Board on 8 November 

2016, which describe the general roles of the ICANN Board 

and CEO, and the delegation of authority from the Board to 

the CEO and key ICANN staff (R-37) 

DNS Domain Name System 

DOC U.S. Department of Commerce 

EER-### Exhibit cited in the Economic Expert Reports with the 

indicated number (such as EER-122)  
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Abbreviation Meaning 

EER-I (Economic 
Expert Report I) 

Expert Report of 20 December 2020 by Professor Dr. Frank 

Verboven and Dr. Gregor Langus 

EER-II (Economic 
Expert Report II) 

Expert Report of 25 November 2021 by Professor Dr. Frank 
Verboven and Dr. Gregor Langus 

EER-III (Economic 
Expert Report II) 

Expert Report of 8 January 2022 by Professor Dr. Frank 
Verboven and Dr. Gregor Langus 

Emergency Panelist Gary L. Benton, appointed in this IRP to decide Namecheap’s 
Emergency Request 

Emergency Relief 
Request 

Namecheap’s 25 February 2020 Request for Emergency 
Arbitrator and Interim Measures of Protection  

Feb06 PDP The policy development process concerning conditions for 
registry agreements for gTLDs, which the GNSO kicked off on 
6 February 2006 (see RER 80, 81; Namecheap Pre-Hearing Brief, 
¶¶ 74-80; Neumann Expert Report, ¶¶ 81-91) 

Feb06 Policy GNSO policy recommendations regarding contractual 
conditions for gTLDs, accepted by the ICANN Board on 23 
January 2008 (RER 89, RM 103) 

Feb06 Policy Claim Namecheap’s claim that ICANN failed to apply fairly its 
policies and processes regarding the Feb06 Policy 

GCC Partial Final 
Declaration 

19 October 2016 Partial Final Declaration in Gulf Cooperation 
Council v. ICANN, ICDR Case No. 01-14-002-1065 (RM 176) 

GNSO Generic Names Supporting Organization 

GoDaddy GoDaddy, Inc. (largest registry; acquired Neustar’s registry 
operations in 2020) 

gTLD Generic Top Level Domain (such as .COM, .ORG, .INFO, or 
.BIZ) 

Hearing Tr. Transcript of Merits Hearing,  cited by the volume, page, and 
line number.  For example, Hearing Tr. V, 67:14-19 refers to 
Volume V of the Hearing Transcript, page 67, lines 14-19. 
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Abbreviation Meaning 

ICANN Respondent Internet Corporation for Assigned Names and 
Numbers 

ICANN org ICANN organization or staff (in contrast to the ICANN Board) 

ICANN Post-
Hearing Brief 

ICANN’s 27 May 2022 Post-Hearing Brief 

ICANN Pre-Hearing 
Brief 

ICANN’s 14 January 2022 Pre-Hearing Brief on the Merits 

ICANN Response to 
IRP Request 

ICANN’s 10 April 2020 Response to Namecheap’s Request for 
Independent Review Process 

ICANN Sur- 
Rebuttal 

ICANN’s 14 March 2022 Sur-Rebuttal Brief on the Merits 

ICDR International Centre for Dispute Resolution 

ICDR Rules International Arbitration Rules of the International Centre for 
Dispute Resolution (1 June 2014)  

IRP Independent Review Process 

IRP Procedures Interim Supplementary Procedures for Internet Corporation 
for Assigned Names and Numbers (ICANN) Independent 
Review Process (IRP) (25 October 2018, RE-1)  

Langus Presentation The presentation slides that Dr. Langus explained during his 
testimony on March 31, 2022 

Legacy gTLDs The original gTLDs (such as .COM and .ORG), plus gTLDs 
introduced in the first and second round expansions (such as 
.BIZ and .INFO) 

Merits Hearing The evidentiary hearing held by videoconference from 28 
March to 1 April 2022 

Namecheap Claimant Namecheap, Inc. 
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Abbreviation Meaning 

Namecheap IRP 
Request 

Namecheap’s 25 February 2020 Request for Independent 
Review Process 

Namecheap Post-
Hearing Brief 

Namecheap’s 27 May 2022 Post-Hearing Brief 

Namecheap Pre-
Hearing Brief 

Namecheap’s 30 November 2021 Pre-Hearing Brief on the 
Merits 

Namecheap 
Rebuttal 

Namecheap’s 8 February 2022 Rebuttal Brief 

Namecheap’s 
Rebuttal to 
Proposed 
Determination 

Namecheap’s 18 November 2019 Rebuttal to Proposed 
Determination re Reconsideration Request 19-2 (Annex 10) 

Neuman Expert 
Report (or RER) 

19 November 2021 Regulatory Expert Report of Jeffrey J. 
Neuman 

Neustar Neustar, Inc. (registry operator of .BIZ in 2019; sold its registry 
operations to Go-Daddy in 2020) 

New gTLDs New gTLDs created as a result of the New gTLD Program 

New gTLD Program The program for the large, third round expansion of gTLDs, 
which reflected the GNSO Policy adopted by ICANN in 2008, 
and first took applications in 2012 (ICANN Pre-Hearing Brief, 
¶¶ 26-28; Namecheap Pre-Hearing Brief, ¶¶ 89-91) 

New gTLD 
Guidebook 

gTLD Applicant Guidebook for New gTLD Program (RE-6) 

NSI Network Solutions, Inc., the original registrar for .COM, .NET, 
and .ORG 

NTIA National Telecommunications and Information Administration 
(agency of U.S. Department of Commerce that created plan to 
manage the Internet) 
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Abbreviation Meaning 

October 2016 
Amendments 

Significant amendments to the Bylaws effective 1 October 2016.  
RER 10 is the October 2016 version of the Bylaws; the changes 
can be seen by comparing to the prior version of 11 February 
2016 (RM 74). 

Panel The Panel appointed to decide this IRP 

Parties Claimant Namecheap and Respondent ICANN 

PIR Public Interest Registry (currently registry operator of .ORG) 

Price Cap Decision ICANN’s 30 June 2019 decisions to renew the 2019 Registry 
Agreements for .ORG, .INFO, and .BIZ, without including 
price caps.  This term refers to the renewal for all three gTLDs, 
unless specifically limited to some gTLDs only 

Proposed 
Determination 

Proposed Determination of the ICANN Board of Directors 
regarding Reconsideration Request 19-2 (R-53) 

R-## Exhibit of Respondent ICANN, numbered sequentially 

RE-## Exhibit in support of Respondent ICANN’s Opposition to 
Namecheap’s Emergency Request, numbered sequentially 

Reconsideration 
Request 19-2 

Reconsideration Request that Namecheap filed with ICANN 
on 12 July 2019 (Annex 8) 

Registrar Entity that sells the right to use specific domain names to end-
users (such as Namecheap and Go-Daddy) 

Registry Operator 
(or Registry) 

Entity responsible for the technical operation of specific gTLDs 
(such as Verisign, PIR, Afilias, and Neustar)  

RER (or Neumann 
Report) 

19 November 2021 Regulatory Expert Report of Jeffrey J. 
Neuman 

RER ## Document cited in the Regulatory Expert Report of Jeffrey J. 
Neuman, numbered sequentially 

RFP   Request for Proposals (used for ICANN’s 2002 RFP for a new 
registry operator for .ORG to replace NSI) 
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Abbreviation Meaning 

RLA-## Respondent’s Legal Authority, numbered sequentially 

RM ## Reference Material (term used by Namecheap to cite legal 
authorities and other documents submitted in this IRP, which 
are sequentially numbered)  

Supplemental List of 
Issues 

The list of issues that the Panel provided to the Parties on 20 
June 2022, so the Parties could address them in the oral closing 
arguments on 29 June 2022. 

TLD Top Level Domain that appears at the end of an Internet 
address, including both gTLDs (such as .COM or .ORG) and 
ccTLDs (such as .US or .EU) 

Vertical Integration 
Claim 

Namecheap’s claim that ICANN failed to apply fairly its 
policies and processes regarding vertical integration of registry 
operators and registries  

Weinstein Statement 13 January 2022 Witness Statement of Russell Weinstein 
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APPENDIX B 

List of the Parties’ Primary Written Submissions 

 Namecheap’s Request for Independent Review Process, 25 February 2020 

 Namecheap’s Request for Emergency Arbitrator and Interim Relief, 25 February 

2020 

 ICANN’s Response to Namecheap’s Request for Emergency Arbitrator and Interim 

Relief,11 March 2020 

 ICANN’s Response to Namecheap’s Request for Independent Review Process, 10 

April 2020 

 Namecheap’s Request for the Production of Documents, 18 August 2020; 

 ICANN’s Request for the Production of Documents, 28 August 2020; 

 ICANN’s Responses to Namecheap’s Request for the Production of Documents, 

8 September 2020; 

 Namecheap’s Response to ICANN’S Request for the Production of Documents, 

18 September 2020; 

 Namecheap’s Motion to Compel, 4 November 2020; 

 ICANN’s Motion to Compel Production of Documents from Claimant, 4 November 

2020; 

 Namecheap’s Response Motion to Compel, 24 November 2020; 

 ICANN’s Opposition to Namecheap’s Motion to Compel, 24 November 2020; 

 Namecheap’s Prima Facie Showing of Standing, 21 December 2020; 

 ICANN’s Motion to Dismiss, 13 January 2021; 

 Namecheap’s Response to ICANN’s Motion to Dismiss, 26 January 2021; 

 Namecheap’s Objection to ICANN’s ESI Protocol, 29 January 2021; 



  
170 

 
 

 

 ICANN’s Response to Namecheap’s Objection to ICANN’s ESI Protocol, 5 February 

2021; 

 Namecheap’s Reply supporting Namecheap’s Objection to ICANN’s ESI Protocol, 

12 February 2021; 

 ICANN’s Sur-Reply in response to Namecheap’s Reply, 18 February 2021; 

 Namecheap’s Motion for Reconsideration regarding Procedural Order No. 6, 

19 February 2021; 

 Namecheap’s Motion to Compel and Motion for Sanctions, 29 September 2021; 

 ICANN’s Response to Namecheap’s Motion to Compel and Motion for Sanctions, 

14 October 2021. 

 Namecheap Pre-Hearing brief on the Merits, 30 November 2021; 

 Respondent filed a Pre-Hearing brief on the Merits, 14 January 2021; 

 Namecheap’ Brief on the Need to Subpoena Designated Witnesses and Motion for 

an In-Person Hearing, 26 January 2022; 

 ICANN’s Brief in Opposition to the Subpoenaing of Additional Witnesses and 

Claimant’s Motion for an in-person hearing, 7 February 2022; 

 Namecheap’s Limited Rebuttal to ICANN’s Pre-Hearing brief on the merits, 

8 February 2022; 

 ICANN’s Sur-Reply Rebuttal Brief on the Merits, 14 March 2022; 

 Namecheap’s Post-Hearing Brief, 27 May 2022;  

 ICANN’s Post-Hearing Brief, 27 May 2022; 

 Namecheap’s Closing Statement in the form of a presentation on 29 June 2022 as a 

response to ICANN’s Post-Hearing brief and to the Panel’s Supplemental List of 

Issues; 
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 ICANN’s Closing presentation on 29 June 2022 as a response to Namecheap’s Post-

Hearing brief and to the Panel’s Supplemental List of Issues. 
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Disclaimer 

The conclusions set forth herein are based on independent research and publicly available 
material. The views expressed herein are the views and opinions of the author and do not 
reflect or represent the views of Charles River Associates. Any opinion expressed herein 
shall not amount to any form of guarantee that the author or Charles River Associates has 
determined or predicted future events or circumstances and no such reliance may be inferred 
or implied. The author and Charles River Associates accept no duty of care or liability of any 
kind whatsoever to any party, and no responsibility for damages, if any, suffered by any party 
as a result of decisions made, or not made, or actions taken, or not taken, based on this 
report. 
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1. Qualifications 
I am an economist and Vice President at Charles River Associates (CRA).  I received a 
Bachelor of Science in Applied Mathematics-Economics from Brown University in 1985 and a 
Ph.D. in Economics from the Massachusetts Institute of Technology in 1989.  After receiving 
my Ph.D., I became an assistant professor at Columbia University.  I subsequently moved 
into economic consulting and worked at several economic consulting firms prior to joining 
CRA. 

My specialties within economics are applied microeconomics, the study of the behavior of 
consumers and firms, and econometrics, the application of statistical methods to economics 
data.  I have published more than sixty articles in scholarly and professional publications.  
Many of these articles address issues in industrial organization, antitrust economics, and 
econometrics.  

I served as the Vice Chair for Economics of the Board of Editors of the American Bar 
Association’s Antitrust Law Journal from 2018 to 2023 and am currently a Senior Editor for 
that publication.  I have also served as a referee for numerous economics and other 
professional journals.  I have given invited lectures on antitrust issues at the Federal Trade 
Commission (FTC), the United States Department of Justice (DOJ), the Directorate General 
for Competition of the European Commission, the Fair Trade Commission of Japan, and 
China’s Supreme People’s Court and antitrust agency.  I have been retained by the DOJ to 
consult on antitrust matters.  In 2007, I served as a consultant to, and testified before, the 
Antitrust Modernization Commission, which was tasked by Congress and the President of the 
United States to make recommendations for revising U.S. antitrust laws.   

2. Summary of Conclusions 
The registry agreements that were entered into between ICANN and the registry operators of 
.info (Identity Digital1) and .org (Public Interest Registry (PIR)) in June 2019 did not contain 
the price control provision that had been present in the predecessor registry agreements.  I 
have been asked by ICANN to provide input regarding the current domain name system 
(DNS) marketplace as it relates to the market power of .info and .org.2 

My conclusions are as follows, with supporting analysis and discussion contained in the text 
of this report. 

• In a market economy, prices are the mechanism through which the market achieves 
an efficient allocation of resources.  Regulatory price controls interfere with this basic 

 

1 Identity Digital was formed by combining operations of Donuts Inc. and Afilias, Inc. (which itself had been acquired 
by Donuts Inc. in 2020 and had operated .info prior to the acquisition).  PR Newswire, “Donuts Inc. and Afilias, Inc. 
Rebrand to Identity Digital,” June 22, 2022, available at https://www.prnewswire.com/news-releases/donuts-inc-and-
afilias-inc-rebrand-to-identity-digital-301572401.html.  In this report, I use “Identity Digital” to refer to the pre-
acquisition Afilias, Inc. as well as the post-combination entity. 

2 In the course of my analysis, I reviewed the materials and information listed in Appendix B to this report.  Among 
those materials were the public comments ICANN received in 2019 in response to the proposed new registry 
agreements for .org and .info.  See https://www.icann.org/en/public-comment/proceeding/proposed-renewal-of-org-
registry-agreement-18-03-2019; https://www.icann.org/en/public-comment/proceeding/proposed-renewal-of-info-
registry-agreement-18-03-2019.  This report addresses the economics-related concerns that were expressed by 
commenters. 
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market mechanism and lead to a misallocation unless the regulator is highly informed 
and nimble, which has historically rarely been the case.  A regulator setting the wrong 
price is not harmless—rather, the wrong price can lead to a decrease in economic 
efficiency and innovation.  For these reasons, price controls are disfavored in market 
economies except in narrow circumstances where a firm has substantial and durable 
“market power”—the ability to charge a price significantly above the competitive level 
for an extended period of time. 

• Currently, we have four years of historical experience of Identity Digital and PIR 
setting wholesale registration prices for .info and .org, respectively, without being 
subject to the price control provision.  During that time, contrary to what would have 
been expected had the price control provision been constraining the wholesale 
registration prices of .info and .org, we did not see those prices increase significantly.  
Rather, the .org price has not increased at all and the .info price has not increased 
more than the price control provision would have allowed, had it been in place.  In the 
absence of the price control provision, the wholesale registration prices for .info and 
.org were almost certainly constrained during the last four years by competitive 
market forces and other factors.  Thus, the historical experience is consistent with 
.info and .org not having substantial and durable market power. 

• Additional evidence demonstrates that .info and .org do not have substantial and 
durable market power.   

o First, .info and .org face competition from other TLDs.  Indeed, the extent of 
this competition has increased over time as additional TLDs have been 
introduced and gained an increasing share of registrations.  At the same time 
that other TLDs’ shares of registrations have been growing, the number of 
registrations, as well as the share of registrations, on .info and .org has fallen 
over time. 

o Second, the wholesale registration prices for .info and .org have been in line 
both with inflation as well as the registration prices of other TLDs.   

o Third, under the existing .info and .org registry agreements, a registrant 
through a registrar has the option of locking the current registration price for 
a period of ten years.  This provision protects against any attempt to increase 
the prices of .info and .org excessively in the future. 

o Fourth, PIR is a not-for-profit entity.  According to its public statements, PIR 
views its role as serving the public interest online and “stewardship” of the 
“.ORG community.”  It would be contrary to PIR’s stated goals to increase its 
registration price excessively by exploiting any market power it possessed. 

o Fifth, market factors would constrain.org or .info from engaging in 
opportunism, such as by increasing renewal prices targeting existing 
registrants that are “locked in” by switching costs to .org or .info. 

• The foregoing factors mean that registrars as well as registrants are protected from 
excessive wholesale price increases.  However, in addition registrars have the 
incentive and ability to pass on wholesale price increases to retail prices without 
losing many customers.  This provides further protection to registrars from any 
adverse impact.   

• There is no reason to believe that the lack of substantial and durable market power 
for .org and .info will change in the future. 
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3. Background on the Domain Name System 
An Internet domain name such as “crai.com” consists of a “top level domain name” (TLD), in 
this case “.com,” and a “second level domain name” (SLD), in this case, “crai”. 

ICANN is responsible for coordinating the Internet’s DNS.  Originally, seven TLDs were 
created, including .com and .org.3  These seven TLDs existed prior to ICANN’s creation.  In 
2001 and 2002, ICANN authorized seven new TLDs, including .info.4  Subsequently, ICANN 
has authorized over 1,200 further TLDs.5  Also, in addition to “generic” TLDs (gTLDs), such 
as .org, there are “country code” TLDs (ccTLDs), such as .us and .uk. 

Most gTLDs are administered by a registry operator pursuant to contract with ICANN.  For 
example, PIR is the registry operator of .org and Identity Digital is the registry operator of 
.info.  An entity (such as a company or individual) wishing to register a given domain name, 
known as a registrant, works with a registrar, or a reseller that is in partnership with a 
registrar, that serves as an intermediary between the registrant and the registry operator of 
the TLD.  The registry operator charges the registrar or reseller a “wholesale price” for the 
registration and the registrar or reseller in turn charges the registrant a “retail price.” 

ICANN has entered into registry agreements with the registry operators of most gTLDs6 that 
specify the operators’ obligations as TLD administrators.  The 2013 registry agreements for 
.info and .org each contained a price control provision that prohibited the registry operator 
from increasing its registration price in a calendar year by more than 10% of the previous 
calendar year’s registration price.7  This price control provision was not included in the 
registry agreements that PIR and Identity Digital entered in June 2019.  Thus, since June 
2019, .org and .info have not been subject to the price control provision.   

Verisign, the registry operator of .com, agreed with the U.S. Department of Commerce to be 
bound by a price control provision, which remains in place currently.8  ICANN did not play a 
role in the negotiation of the Verisign price control provision. 

 
3 ICANN, “Top-Level Domains (gTLDs)”, last accessed November 9, 2023, available at 
https://archive.icann.org/en/tlds/. 

4 Id. 

5 ICANN, “Registry Listings,” last accessed November 9, 2023, available at 
https://www.icann.org/resources/pages/listing-2012-02-25-en. 

6 ICANN does not have registry agreements with the operators of ccTLDs. 

7 .info Registry Agreement (August 22, 2013), Section 7.3(a); .org Registry Agreement (August 22, 2013), Section 
7.3(a). 

8 Under the most recent version of this provision, Verisign is limited to the following:  in each of the last four years of 
every six-year period, it may increase price by up to 7% over the previous year’s highest price.  See Amendment to 
Financial Assistance Award, U.S. Department of Commerce and Verisign, October 26, 2018, available at 
https://www.ntia.gov/files/ntia/publications/amendment_35.pdf.  The Department of Commerce agreed to provide 
Verisign more pricing flexibility than previously “[i]n recognition that ccTLDs, new gTLDs, and the use of social media 
have created a more dynamic DNS marketplace.”  Id. 
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4. In Market Economies Like the U.S., Price Controls Generally 
Are Disfavored by Policy-Makers 
In a market economy, production and consumption decisions are made in a decentralized 
fashion by individual economic agents, e.g., companies and consumers.  Prices play an 
important role in the decision-making of these agents.  For example, a consumer decides 
how much of various products to buy depending on the products’ prices.  A company decides 
to invest in improving the quality of its product if the additional price it could charge given 
higher quality exceeds the cost of the quality improvement.   

Prices accumulate and incorporate market information about consumer demand and 
producers’ costs so that they signal the value of resources and give economic agents the 
incentive to put resources to their highest value use.  As a result, prices promote the efficient 
allocation of resources.  This is the great achievement of markets. 

Price regulation, in contrast, involves a central authority, often a government body, setting a 
price outside of the market mechanism.  To the extent that the regulated price differs from the 
price that would have been set by the market, the regulated price will distort the incentives to 
economic agents and thus distort the allocation of resources.  In the absence of certain 
narrow circumstances to be discussed below, this distorted allocation will be inefficient.   

An extreme example of price regulation is a centrally planned economy.  In such an 
economy, government bureaucrats typically set both prices and production quantities.  While 
bureaucrats may attempt to incorporate information on the value of various resources in 
various end uses, their information is often incomplete, they typically have only a limited 
understanding of the industries they regulate, and they face problems of coordination among 
different sectors of the economy and among themselves (when different bureaucrats set 
prices for different industries).  The result is that centrally planned economies have typically 
been woefully inefficient, sometimes with disastrous consequences.9 

While markets have far outperformed central planning, there are certain circumstances under 
which markets may fail to produce an efficient allocation of resources.  One example is 
monopoly.  A monopolist is a supplier able to charge a price that exceeds the competitive 
(efficient) level.  In the abstract, government price regulation may have the scope to increase 
efficiency by forcing the monopolist to charge a price closer to the efficient level.  However, 
just as is the case for a central planner, determining the efficient price is not straightforward 
for a price regulator given informational constraints.  Setting the price too low will generally 
lead the monopolist to underinvest in innovation, which creates a new inefficiency.  Setting it 
too high will fail to correct the price-related inefficiency.  The difficulties involved with price 
regulation is one reason, for example, that the U.S. Department of Justice and Federal Trade 
Commission generally decline to use price controls as a remedy for mergers deemed likely to 
lessen competition.  Instead, these agencies require structural remedies, such as that the 
merged firm divest certain assets to a competitor.  ICANN notably has made its own 
“structural” changes to competition in the TLD space by authorizing the entry of numerous 
new gTLDs. 

Fortunately, even if left unregulated, monopoly status often is not long-lasting because the 
monopoly prices and resulting profits attract firms that seek to compete with the monopolist 
for those profits.  The competition from new entrants drives prices down toward the efficient 

 
9 See, e.g., John R. Moroney and C. A. K. Lovell, “The Relative Efficiencies of Market and Planned Economies,” 
Southern Economic Journal, 1997, pp. 1084-1093; Israel Kirzner, “Economic Planning and the Knowledge Problem,” 
Cato Journal, Vol. 4, No. 2, 1984, pp. 407-418.  For example, China’s efforts to centrally plan agricultural output 
during the “Great Leap Forward” led to the deaths of millions by starvation because the associated disincentives led 
farmers to cut back farm production. 
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level.  Again, prices serve as a valuable signal and incentive—in this case, the monopoly 
prices induce entry that eliminates the inefficiency.  Because of the tendency for monopoly to 
be eroded by market forces, price regulation has been used only sparingly in the United 
States in recent times.  The exceptions have been when a firm has market power that is both 
substantial and expected to be long-lived.  Examples are when a monopoly has been 
conferred by the government, such as in the case of certain public utilities, or when there 
exist economies of scale or barriers to entry are so substantial that only one firm can exist 
profitably (a so-called “natural monopoly”).10  As discussed below, .info and .org do not come 
close to fitting within these exceptions.   

5. Four Years of .info and .org Operating Unconstrained By the 
Price Control Provision Demonstrates That They Do Not Have 
Substantial and Durable Market Power 
Given the general disfavor with which price controls are viewed, an important economic 
question to consider is whether there is a substantial danger that, absent any price controls, 
prices would increase excessively. 

We now have over four years of historical experience, from June 2019 to June 2023 (the last 
period for which I have data), during which the operators of .info and .org have been 
unconstrained by the pricing provision.  Two points can be made about this historical 
experience.  First, if .info and .org had substantial and durable market power that was held in 
check by the price control provision, one would have expected to see sharp increases in their 
wholesale registration prices to registrars immediately after the price controls were lifted in 
June 2019.  However, that did not occur.  Indeed, the wholesale registration price of .org has 
not increased at all, and the wholesale registration price of .info has not increased by more 
than would have been allowed had the price control provision remained in place.  Second, 
because the price control provision was no longer in place, it must have been competitive 
market forces or other factors that constrained the prices of .info and .org during the last four 
years.  The overall conclusion is that .info and .org do not have substantial and durable 
market power. 

 
10 In the more distant past in the US, government entities price-regulated certain industries, such as airlines, 
trucking and railroads.  However, those regulations were eliminated through bipartisan legislation in the 1970s and 
1980s and it is generally agreed that deregulation has improved economic outcomes.  See, e.g., Clifford Winston 
“U.S. Industry Adjustment to Economic Deregulation,” Journal of Economic Perspectives, Vol. 12, No. 3, 1998, pp. 
89-110. 
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5.1. History of .org Registration Pricing 
I have gathered registration price data for the period between March 2015 and June 2023.11  
Currently, the wholesale price to registrars is the same for both new registrations and 
renewals on .org.  That price has remained constant since late-2016, see Figure 1.12   

 

Figure 1  

 
 

In Figure 1, I also depict with a red line the maximum price that could have been charged on 
.org after June 2019 had the price control provision remained in place.  The actual .org price 
was well below the red line throughout the period.  The fact that the .org price remained 
below the levels that the price control provision would have allowed instead of increasing 

 
11 The price data were obtained from the Domain Cost Club using the WayBack Machine at 
https://web.archive.org/web/20230000000000*/domaincostclub.com/pricing.dhtml.  Domain Cost Club is a registrar 
that gives its customers the option to pay an annual membership fee for access to discounts on domain pricing.  
Domain Cost Club sells domains to its Club Members “at-cost,” i.e., at the wholesale price charged by the registry. 

12 For a brief period starting in the middle of 2020, a discounted price was charged for new registrations on .org 
while the renewal price remained the same.  During this period, I calculated a weighted average of the two prices 
and used that weighted average in Figure 1.  The weights for the new registration and renewal prices in calculating 
this weighted average are the percentages of all registration transactions that are new registrations and renewals, 
respectively. 
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significantly above those levels means:  (1) the price control provision would have been 
superfluous for .org had it been in place after June 2019, (2) market forces (rather than the 
price control provision) or its own goals as a not-for-profit entity (see below) served to 
constrain .org pricing, and (3) .org did not have substantial and durable market power that the 
price control provision was constraining.   

I have also compared the (lack of) changes in the .org price to changes in the general price 
level as represented by the Consumer Price Index (CPI).  The CPI-deflated .org price has 
decreased over the long-term, see Figure 2, meaning that the .org price has decreased 
relative to the general price level.   

 
Figure 2 

 
 

5.2. History of .info Registration Pricing 
Figure 3 below shows the price history for .info.  Essentially the same wholesale price was 
charged to registrars for new and renewal registrations on .info from the beginning of the 
period for which I have data until June 2017, at which point the .info pricing strategy changed, 
with a discounted price charged for new registrations.13   

 
13 In Section 6.3 below, I further discuss the .info strategy of offering different prices for new registrations and renewals.  
The strategy is common among TLD registry operators.   
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Figure 3 

 
 

In Figure 3, I depict with a red line the maximum price that Identity Digital could have charged 
for renewals after June 2019 had the price control provision remained in place.  The blue line 
representing the actual prices approximately coincides with the red line.  The fact the renewal 
price for .info did not increase by more than the price control provision would have allowed, 
had it remained in place, means that market forces (rather than the price control provision) 
served to constrain the .info pricing, and .info did not have substantial and durable market 
power that the price control provision was constraining. 

For the purposes of analyzing price trends and making comparisons with other TLDs, it is 
useful to calculate a weighted average of the new registration and renewal .info prices.14  
The resulting weighted average price for .info is presented in Figure 4. 

 
 
 
 
 

 
14 As described above for .org, I use the percentage of registrations that are new and renewal registrations, 
respectively, as the weights for the new and renewal .info prices.   
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Figure 4  

 
 

When the new registration pricing strategy for .info was first adopted in mid-2017, the .info 
weighted average price declined because the price for new subscriptions was substantially 
discounted from the price for renewals.  Thereafter, while increasing steadily, until the latter 
part of 2020 the .info weighted average price remained below its level prior to the change in 
.info pricing strategy.     

Another way to assess the economic reasonableness of the .info price trend is to ask how the 
change in the .info weighted average price compared to inflation.  Figure 5 below presents 
the .info weighted average price after deflating by the CPI.  In June 2023, the deflated 
weighted average .info price was approximately the same as it was in 2016 prior to the 
change in pricing strategy.  In other words, the .info price change between 2016 and June 
2023 was largely in line with inflation over the long term. 
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Figure 5 

 

 
In conclusion, historical experience demonstrates that market and other forces have 
constrained the wholesale prices of .info and .org charged to registrars, even in the absence 
of the price control provision.  These prices have not increased by amounts greater than the 
price control provision would have allowed after that provision was lifted, which is what one 
would have expected if .org and .info had substantial and durable market power that was 
being constrained by the provision.  Indeed, the prices have declined in real terms (.org) or 
approximately been consistent with increases in general price levels (.info). 

6. Competitive Market Forces and Other Factors Constrain the 
Prices of .org and .info 
As noted above, the exception to the disfavoring of price controls in a market economy is 
when the firm in question has substantial and durable market power.  However, .org and .info 
do not have such substantial and durable market power.  Rather, they face competitive forces 
that constrain their pricing. 
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6.1. .org Faces Competition from Other TLDs 

6.1.1. Registrants Have Many Alternatives to .org, and Increasingly Have Cho-
sen Those Alternatives 

A firm has no market power when customers have good substitutes, or alternatives, to which 
they could turn if the firm attempted to increase its price above the competitive level.  In the 
case of .org, alternative TLDs exist to which registrants could turn if the .org price were to 
increase above the competitive level.  Indeed, as .org’s registry operator PIR recognized in a 
public statement, “.ORG is constrained by the competitive market; we cannot dramatically 
increase prices for .ORG, as we recognize and understand that both our .ORG end users and 
our .ORG registrars would turn away from .ORG.”15   

Currently, a registrant has over 1500 TLDs (including both gTLDs and ccTLDs) from which it 
can choose.  For only approximately 3% of registrations does the registrant choose .org, see 
Table 1A below.16  Thus, the vast majority of registrants choose a TLD other than .org.  A 
firm cannot have market power when its customers have many substitute products to which 
they could turn.  Indeed, antitrust scholars and practitioners recognize that a firm with a share 
below 50% is unlikely to have substantial market power.17 

Alternatives to .org include TLDs such as .com, .net, and .info.  .com, in particular, has the 
largest share of registrations among all TLDs (see Table 1A) and, as noted above, is subject 
to a price control provision that it negotiated with the US Department of Commerce.  That 
.com is a viable substitute for .org is demonstrated by the fact that one firm may choose .org 
while a competing firm chooses .com.  For example, while online learning platforms Coursera 
and EdX use the .org TLD, other online learning platforms like Skillshare and Udemy use the 
.com TLD.18  Given that competing firms make different choices of TLD, those different 
choices must themselves be substitutes for those firms. 

 

 

 

 

 

 
15 PIR, “An Open Letter to the .ORG Community,” May 1, 2019, available at https://thenew.org/an-open-letter-to-the-
org-community/. 

16 Table 1A is based on data obtained from DomainTools.  DomainTools provides domain counts for both gTLDs 
and ccTLDs.  Another source for registration counts is provided by ICANN monthly registration reports.  However, 
these reports include only gTLDs, not ccTLDs, and thus overstate shares of gTLDs.  .org’s share of only gTLD 
registrations calculated based on the ICANN monthly registration reports is 5%, see Table 1B.  Total registrations 
include new registrations, renewals, and continuing registrations.  Shares of new and renewal registrations for 
gTLDs, based on the ICANN monthly registration reports, are broken out separately in Table 1B.   

17 See Federal Trade Commission, “Monopolization Defined,” available at https://www.ftc.gov/advice-
guidance/competition-guidance/guide-antitrust-laws/single-firm-conduct/monopolization-defined (“Courts look at the 
firm's market share, but typically do not find monopoly power if the firm (or a group of firms acting in concert) has less 
than 50 percent of the sales of a particular product or service within a certain geographic area. Some courts have 
required much higher percentages.”). 

18 See coursera.org, edx.org, skillshare.com, and udemy.com, respectively. 
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Table 1A 

 
 
 
 
 
 
 
 
 

TLD Shares (Including Both gTLDs and ccTLDs)
DomainTools - 2016, 2023

February 2016 Snapshot December 2023 Snapshot

Rank TLD Share Rank TLD Share
1 com 42.0% 1 com 45.9%
2 tk 8.9% 2 de 4.8%
3 net 5.3% 3 net 3.8%
4 de 4.8% 4 org 3.1%
5 org 3.7% 5 uk 2.9%
6 uk 3.1% 6 cn 2.3%
7 cn 2.9% 7 nl 1.7%
8 info 1.8% 8 ru 1.5%
9 ru 1.6% 9 br 1.3%
10 nl 1.5% 10 tk 1.2%
11 eu 1.3% 11 fr 1.2%
12 br 1.0% 12 au 1.2%
13 fr 1.0% 13 info 1.1%
14 au 0.9% 14 eu 1.1%
15 it 0.8% 15 co 1.0%

all others 19.3% all others 26.0%
Total 100.0% Total 100.0%

Notes:
[1] Shares are calculated based on DomainTools' estimated count of all

Domains for each TLD. See https://research.domaintools.com/statistics
/tld-counts/.

[2] December 2023 data was gathered on December 8, 2023. February 2016
data was gathered with the Wayback Machine using the Feberuary 12,
2016 snapshot.

Source:
[a] DomainTools.
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Table 1B 

 
 

While over time .org has acquired a semantic meaning associated with non-commercial 
organizations, some .org registrants are in fact commercial entities and some non-
commercial organizations choose to use other TLDs.  For example, for-profit companies 
Craigslist, Coursera, and EdX use the .org TLD19, while non-profit organizations National 
Christian Foundation, The Merck Patient Assistance Program, and Navigate Affordable 
Housing use the .com TLD.20  To these entities, despite any non-commercial semantic 
meaning attached to .org, other TLDs are viable substitutes.  Given that PIR charges the 
same wholesale price for any registration, the existence of “marginal” registrants willing to 
switch to other TLDs limits PIR’s ability to extract a higher price from “inframarginal” 
registrants who highly value the .org semantic meaning. 

The number of total registrations on .org declined for a time as new TLDs were introduced 
and gained share, before increasing starting in 2020, see Figure 6.  Because total 
registrations were growing over this same period, .org’s share of total gTLD registrations 
(based on the ICANN monthly registration reports) declined until 2020 and then stabilized, 
see Figure 6.  Similarly, .org’s share of total domains decreased between 2016 and 2023, see 

 
19 See craigslist.org, coursera.org, and edx.org, respectively. 

20 See ncfgiving.com, merckhelps.com, and navigatehousing.com, respectively. 

2023 TLD Shares (ccTLDs Not Included)
ICANN Registry Reports - Total Domains, Added Domains, and Added or Renewed Domains by TLD

Sum of Monthly Total Domains Sum of Monthly Net Adds Sum of Monthly Net Adds & Renewals

Rank TLD Share Rank TLD Share Rank TLD Share
1 com 72.6% 1 com 60.1% 1 com 70.7%
2 net 5.9% 2 xyz 4.0% 2 net 5.9%
3 org 5.0% 3 net 3.6% 3 org 5.3%
4 xyz 1.8% 4 online 3.2% 4 info 1.9%
5 info 1.8% 5 top 3.1% 5 xyz 1.7%
6 online 1.1% 6 org 3.0% 6 online 1.4%
7 top 1.0% 7 shop 2.2% 7 top 1.2%
8 shop 0.8% 8 site 1.8% 8 shop 0.9%
9 biz 0.6% 9 store 1.7% 9 site 0.7%

10 site 0.6% 10 info 1.7% 10 store 0.7%
11 icu 0.3% 11 biz 0.3% 11 biz 0.6%
12 link 0.1% 12 icu 0.3% 12 link 0.1%
13 bio 0.0% 13 link 0.2% 13 icu 0.1%
14 google 0.0% 14 bio 0.1% 14 bio 0.0%
-- -- -- 15 google 0.0% 15 google 0.0%

all others 8.5% all others 14.7% all others 8.9%
Total 100.0% Total 100.0% Total 100.0%

Notes:
[1] Values are sums for all contract lengths and available months in 2023.  ICANN Monthly Registry Report data is available 

January through June in 2023.
[2] Selected TLDs are those in the top 10 for the indicated value, or those identified as "similarly ranked" to .INFO or .ORG using 

the DomCop data, ICANN data, and Namecheap's listed alternatives. See Appendix A.

Sources:
[a] ICANN Monthly Registry Reports.
[b] Appendix A.
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Table 1A.  The long-term erosion in .org registrations and share of registrations over the 
2015-2023 period demonstrates the increase in competition from other TLDs.  The recent 
stabilization in .org’s share may well be due to PIR’s decision to hold the .org price constant 
while the prices of many other TLDs have increased (see, e.g., Figure 7 below), making .org 
relatively more attractive than other TLDs.   

 

Figure 6 

 
   

6.1.2. PIR is a Not-For-Profit Entity 
PIR is a not-for-profit entity.  In contrast to a for-profit entity, PIR considers its goals to be the 
public interest, rather than profit maximization.  In particular, PIR explained that “[w]e are 
different.  We are mission based and not every decision is a financial one; we are not just 
driven by the ‘bottom line.’”21  PIR views its role as one of “stewardship” and takes into 
consideration effects of its policies on the “.ORG Community.”22  In its 2022 Annual Report, 
PIR stated that because it is “entrusted by millions to operate in the public interest,” it 

 
21 PIR, “An Open Letter to the .ORG Community,” May 1, 2019, available at https://thenew.org/an-open-letter-to-the-
org-community/. 

22 Id. 
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“thoughtfully consider[s] the impact of [its] actions” and that it will not compromise its mission 
“for the sake of expediency, popularity, or profits.”23 

In May 2019, PIR publicly stated that “[r]est assured, we will not raise prices unreasonably.  
In fact, we currently have no specific plans for any price increases for .ORG.”  In fact, PIR has 
not increased price since then, despite the substantial inflation that has occurred. 

Given its public statements and actions, PIR’s status as a not-for-profit entity mitigates 
concerns that it would exercise any market power it might have to increase prices 
excessively.   

6.1.3. The Price History for .org Supports the Conclusion That .org Does Not 
Have Substantial and Durable Market Power 

As noted above, the registration price for .org did not increase after June 2019 despite the 
lifting of the price control provision, which is inconsistent with what one would expect if .org 
had substantial market power and sought to exercise it.  In fact, as also noted above, the .org 
price has been constant in recent years and thus has not even kept pace with inflation.   

It is also useful to compare the .org price to that of other TLDs.  In Figure 7, I display the 
October 2016 and June 2023 prices for a number of TLDs.24  It is apparent that between 
2016 and 2023, the .org price declined relative to many other TLDs for which either there is 
no claim of market power or, in the case of .com, has been continuously subject to a price 
control provision.  Moreover, the absolute level of the .org price in 2023 is well within the 
range of these other TLDs. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
23 PIR, “Annual Report,” 2002, p. 4. 

24 The TLDs in Figure 7 were chosen using the methodology described in Appendix A.  The October 2016 date was 
chosen because among the dates for which Domain Cost Club data are available, it is closest in time to, but prior to, 
the date when the .info pricing strategy changed. 
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Figure 7 

 
 

Overall, the price history of .org supports the conclusion that .org has no substantial and 
durable market power.   

6.1.4. The Price Lock Provision in the .org Registry Agreement Protects 
Against Any Exercise of Market Power by PIR 

Even if one were concerned about .org having substantial and durable market power, there is 
another provision in the .org registry agreement that serves to protect from any exercise of 
that market power.  Specifically, the registry agreement allows registrars, on behalf of their 
registrant customers, to register or renew .org domain names for up to a 10-year total 
registration term, at the then-current price (the “price lock” provision). Although registrars are 
not obligated to offer 10-year registrations, registrants can transfer their domain names to any 
accredited registrar that does.  Thus, .org registrants can protect themselves against any 
excessive .org price increases charged by registrars by locking in the existing registration 
price.  This further mitigates any concerns about potential .org market power. 

6.2. .info Faces Competition From Other TLDs 
.info does not possess substantial and durable market power because, as with .org, 
registrants have alternative TLDs to which they could turn if the .info registration price were 
set above the competitive level.   
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6.2.1. Registrants Have Many Alternatives to .info, and Increasingly Have Cho-
sen Those Alternatives 

No prospective registrant is limited to choosing .info as the TLD, but instead has over 1500 
TLDs from which it can choose.  The large majority of registrants choose TLDs other than 
.info.  Currently, .info’s share of domains is about 1.1% (see Table 1A above).  A number of 
alternative TLDs, including .com, .net, .org, and .uk, have greater shares of total registrations 
than .info. 

While some TLDs, such as .shop, have “semantic” meanings or interpretations that imply the 
nature of entities with SLDs on that TLD, .info does not have a single clear semantic 
meaning.  Consistent with the lack of a single clear semantic meaning, a variety of different 
types of SLDs use the .info TLD.  For example, new.mta.info is the website for New York’s 
MTA (Metropolitan Transportation Authority) where riders can find schedules and plan their 
trips; javascript.info provides tutorials for learning JavaScript; and worlddata.info provides 
statistics on the geographies, populations, climates, and economies of countries around the 
world.  Moreover, reviewing the advice that registrars such as GoDaddy and Namecheap 
provide to prospective registrants regarding TLD choice25, there is no indication that the 
industry views .info as providing any substantial semantic or other type of benefit over other 
TLDs that registrants could choose.   

TLDs such as .com, .org, .biz, .net, .online, .site, and .xyz, as well as ccTLDs such as .uk and 
.io, are viable alternatives to .info for many registrants.26  As a further indication of the 
alternatives to the .info TLD, it is useful to look at similar organizations where one uses the 
.info TLD and the another uses an alternative.  Utilizing some examples from above, other 
transit websites for Minneapolis and the San Francisco Bay Area are metrotransit.org and 
caltrain.com, respectively.  Additionally, javascripttutorial.net and learnjavascript.online 
provide tutorials for learning JavaScript.  As a separate example, humanitarianresponse.info 
is the archived website for the United Nations Office for the Coordination of Humanitarian 
Affairs (OCHA), which has since been switched to their current website of 
response.reliefweb.int. 

Not only does .info have a relatively low share of registrations currently, but also its share of 
total registrations, its share of gTLD registrations, and even its absolute number of 
registrations—has been declining over time as more TLDs have been introduced, see Table 
1A and Figure 8.  

 

 

 

 

 
25 Namecheap’s website states, “Although the .info domain extension was originally intended for informative 
websites, its use soon broadened to include many other uses. It can be used freely as an alternative to .com and the 
remaining registered gTLDs.”  Namecheap’s website also lists “.info domain alternative[s]” such as .com, .net, and 
.io.  See “Why choose a .INFO domain?,” last accessed November 10, 2023, available at 
https://www.namecheap.com/domains/registration/gtld/info/.  When searching GoDaddy’s website for a particular 
.info SLD, if the desired SLD is taken, GoDaddy suggests alternative domains such as .online and .site, depending 
on the search term.  See GoDaddy’s search feature available at godaddy.com. 

26 It is not necessary for a lack of market power that every registrant have a viable alternative, as long as the registry 
operator cannot tailor the prices it offers to different registrants (which is the case here aside from differentiating 
between new and renewal registrations).  The registry operator will be constrained by the marginal registrants—
those registrants who would switch to an alternative in the event of a price increase.   
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Figure 8 

 
   

The fact that .info has experienced a decline in its share and number of registrations is 
consistent with increased competition from other TLDs.   

6.2.2. .info’s Price History Supports the Conclusion That .info Does Not Have 
Substantial and Durable Market Power 

The .info pricing history is also consistent with .info facing competition from other TLDs.  As 
noted above, the .info weighted average price increases were in line with inflation over the 
long-term and were of smaller magnitude after the price control provision was lifted in June 
2019 than one would have expected if .info had substantial and durable market power that 
the provision had constrained from being exercised.   

In addition, the change in the .info weighted average price between October 2016 (prior to 
the change in .info pricing strategy) and June 2023 was in line with the price changes of other 
TLDs for which either there is no claim of market power or, in the case of .com, is subject to a 
price control provision, see Figure 7 above.  Moreover, the absolute level of the .info 
weighted average price in June 2023 is within the range of these other TLDs. 

These facts further support the conclusion that .info does not have substantial and durable 
market power, but rather that .info faces competition from other TLDs. 
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6.2.3. The Price Lock Provision in the .info Registry Agreement Protects 
Against Any Exercise of Market Power by .info 

The price lock provision is an option available in .info as well.  Therefore, if .info were to seek 
an excessive price increase, .info registrants could avoid any increase charged by registrars 
by opting to lock their prices at the pre-existing level.  Again, this mitigates any concern about 
.info market power. 

6.3. Concerns That Existing Registrants Would Be Targeted for Opportunis-
tic Price Increases Are Unwarranted 
A potential concern is that, while new registrants have many choices of TLDs, a renewing 
registrant is “locked in” to the TLD for which it already has a SLD due to costs of switching 
TLDs and thus is susceptible to opportunistic price increases by the registry operator and 
passed through by the registrar.  That is, the registry operator could increase the renewal 
price without losing existing registrants because switching costs would prevent registrants 
from moving to another TLD to avoid the price increase.  For a number of reasons, this 
potential concern is unwarranted. 

As an initial matter, as noted above, the prices for a renewal and a new registration have 
been the same on .org since removal of the price control provision, in June 2019.  Thus, .org 
has not attempted to engage in any opportunistic pricing to date.  Moreover, there is no 
indication that .org has any plans to change its pricing structure in the future.27   

On .info, the price for a new registration is less than the price for a renewal.  However, this 
pricing strategy does not appear to be an opportunistic price increase targeted at renewing 
registrations.  Rather, it represents an attempt to generate additional registrations by offering 
a discounted “initial price.”  Offering low introductory pricing is, of course, a common strategy 
in many industries.  It is also common among TLDs.  For example,.xyz, .team, and .site are 
just a few of the TLDs that use this strategy.  The .info new registration price (currently $2.50) 
is (1) lower than the registration prices of other TLDs that charge the same price for new 
registrations and renewals (e.g., .org is $9.93 and .com is $8.97) and (2) comparable to the 
prices for new registrations at other TLDs that charge different prices for new registrations 
and renewals (e.g., .xyz’s current new registration price is $1.99 (the renewal price is $9.15), 
.team’s new registration price is $2.50 (the renewal price is $23), and .site’s new registration 
price is $2.59 (the renewal price is $20). 

In any event, concerns about reputation would deter any such opportunism or attempt to 
exploit switching costs.  If .org or .info attempted to exploit registrant switching costs by 
imposing an excessive increase in the wholesale renewal price, they would gain a reputation 
for opportunistic behavior.  This would cause new registrants to choose other TLDs that did 
not engage in opportunism.  Thus, in considering whether to increase the renewal price 
excessively, .org and .info would have to consider not only existing renewals, but also the 
adverse effects such an action would have on the number of future new registrations (and the 
subsequent renewals associated with those future new registrations).  Thus, even if some 
existing registrants would be deterred from changing TLDs due to switching costs, they are 
protected by new registrants who are free to choose any TLD and would be wary of TLDs 
with reputations for opportunism. 

Moreover, the price lock provisions in the .info and .org registry agreements allow a registrant 
to enjoy a renewal for multiple years at existing prices.  This provides an existing registrant 
with a further shield against opportunism on the part of .org or .info.  If .org or .info were to 
attempt to increase the renewal prices, not only would they likely lose substantial amounts of 
new registrants to other TLDs from the resulting reputation loss, but they would also cause 

 
27 Moreover, as noted above, PIR has publicly stated that it will not seek excessive price increases. 
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existing renewing registrants to invoke the option to freeze the renewal price.  Thus, an 
attempt by .org or .info to exploit switching costs to extract higher renewal prices from existing 
registrants would be a lose-lose proposition.   

Finally, some existing .org and .info registrants do not in fact face significant costs to switch to 
another TLD and thus are not subject to opportunism in the first place.28  Which existing 
registrants would have significant switching costs and which would not is not easily 
discernable and thus .org and .info would have difficulty identifying existing registrants that 
they could target for price increases.29  Targeting is further hampered because .org and .info 
do not transact directly with registrants; rather they charge wholesale prices to third party 
registrars who then transact with registrants.  Given their inability to impose targeted price 
increases, .org and .info can only increase the renewal price across the board.  But, in that 
case, they would lose those existing registrants without significant switching costs, making 
the price increase a risky strategy even before considering the reputation effects discussed 
above. 

In sum, concerns that .org or .info might attempt to exploit switching costs of existing 
registrants to increase renewal prices are not warranted. 

6.4. Concerns That Registrars Would Be Injured By the Absence of the Price 
Control Provision Are Unwarranted 
As noted above, a registry operator sets the wholesale registration price, while a registrar 
sets the downstream retail registration price paid by a registrant.  The competitive and other 
constraints described above that protect registrants from anticompetitive increases in the 
wholesale prices of .org and .info similarly protect registrars.   

In addition, the impact on a registrar of any wholesale price increase for a given TLD is likely 
to be minimal.  First, a registrar has the incentive to pass on the wholesale price increase by 
increasing the retail price that it charges registrants for that TLD.  By doing so, the registrar 
will maintain the spread that it earns over the wholesale price for each registration.  Given 
that the registrar industry has numerous participants, is highly competitive, faces no 
significant impediments to changing retail prices, and all registrars would be subject to the 
same wholesale price increase, an economist would expect a wholesale price increase to be 
passed on to the retail price at a rate near 100%.30 

Moreover, the registrar is unlikely to lose many registrants as a result of passing on a 
wholesale price increase for a given TLD.  Given that all registrars (that partner with the 
registry operator of the TLD) face the same wholesale price increase for that TLD and have a 
similar incentive to pass it on, registrants would not be able to avoid a retail price increase by 
switching registrars.  They could avoid the retail price increase by switching TLDs (or, as 
noted above, exercising the option to lock in pricing at current levels for a 10 year period); 
but, as long as their existing registrar had a partnership with the new TLD, the registrar could 
retain the registrant’s business on the new TLD.    

 
28 See, e.g., RockContent, “Top-level Domain: What it is and How to choose one,” December 12, 2021, available at 
https://rockcontent.com/blog/top-level-domain (“…yes, you can change your website’s top-level domain if you’re 
running WordPress. It’s also reasonably painless.”) 

29 See J. Hausman, G. Leonard, and C. Vellturo, “Market Definition Under Price Discrimination,” Antitrust Law Journal, 
1996 for a discussion of limits on a firm’s ability to practice “price discrimination.” 

30 Consistent with this expectation, in the arbitration between Namecheap and ICANN, ICANN’s expert economist, 
Dr. Dennis Carlton, found pass on rates of near 100%.  See Expert Report of Dennis W. Carlton, Ph.D., January 14, 
2022, pp. 11-15; Reply Report of Dennis W. Carlton, Ph.D., March 14, 2022, pp. 4-28. 
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7. There Exists Little Reason for Concern That Competitive Con-
ditions Will Change in the Future 
Another potential concern is that, while the price control provision would have been 
superfluous for .org and .info in recent times, it might become relevant in the future.  In 
evaluating this argument, it is useful to consider the factors that might cause the registration 
prices of .org and .info to increase in the future and whether the price control provision would 
be an economically appropriate response to such factors. 

The first reason why the price of a product might increase is if the product’s supplier faces an 
increase in the product’s marginal cost.  In such a case, the market’s use of prices as signals 
and incentives to achieve economic efficiency would argue against using price controls.  If the 
marginal cost of registration were to increase, the economically efficient outcome, entirely 
consistent with competition, is for a switch of buyer resources from registration to some other 
use.  An increase in the price of registration provides buyers with the incentive to make this 
switch.  Similarly, if the marginal cost of registration were to increase, it is economically 
efficient for registries to seek alternative lower cost means of “production.”  Again, an 
increase in the registration price provides incentives to the registry to seek such alternatives.  
The price control provision (which places a cap on price increases regardless of the reason 
for those price increases) would interfere with the efficient market responses to a marginal 
cost increase. 

A second reason that the price of a product might increase is if the supplier increases the 
quality of the product.  Again, use of price controls to cap price increases in this context 
generally will have economically adverse consequences.  As noted above, prices serve as 
signals and incentives.  A supplier will invest in product improvement only if the (expected) 
return on the investment—in terms of higher price or greater sales—exceeds the (expected) 
cost of investment.  If there is a price control provision that would limit the amount the 
supplier could increase its price after a quality increase, that could cause the supplier to 
forego the investment opportunity.  Because a higher quality product benefits users, that 
outcome will typically be economically inefficient.  Innovation—even by a monopolist—tends 
to benefit both customers and the supplier.  Price controls are counter-productive if they 
prevent price increases at the expense of quality improvements.  This is why price controls 
that are superfluous are not harmless. 

Prevention of malicious activities is one area where some registry operators have sought to 
improve product quality.  Internet watchdog The Spamhaus Project provides rankings for the 
“TLDs with the worst reputations for spam operations” by tracking which domains are 
registered to professional spammers and malware operators, indicating there is differentiation 
among TLDs in this area.31  The Spamhaus Project also notes that even the “worst” TLDs 
“could, if they tried, ‘keep clean.’”  However, registry operators differ in resource constraints, 
infrastructure quality, effort, and technical knowhow, and thus differ in the extent to which 
they have been able to prevent malicious activities.32   

 
31 Spamhaus, “Understanding top-level domain (TLD) abuse helps illuminate and predict domain threat trends,” 
March 23, 2023, available at https://www.spamhaus.com/resource-center/understanding-top-level-domain-tld-abuse-
helps-illuminate-and-predict-domain-threat-trends/. 

32 Id. 
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Third, a product’s price may increase if there is a lessening of the competition that it faces, 
i.e., an increase in the supplier’s market power.33  However, there is no indication that .info 
and .org will face less competition in the future.  In fact, the trend over an extended period of 
time is that .org and .info have faced increasing competition as new gTLDs and ccTLDs have 
been introduced and gained share of registrations.  There is no reason to think that this trend 
will reverse in a way that would result in .org and .info gaining substantial and durable market 
power.  Even if some current TLDs decline in competitive significance, ICANN can always 
allow additional new TLDs to enter, and in fact I understand that ICANN is in the process of 
preparing for another round of gTLD expansion.  Moreover, there is little question that the 
strong competition from .com will continue to exist.  

8. Conclusion 
Because they interfere with the market mechanism that otherwise promotes economic 
efficiency, price controls are disfavored in market economies except in narrow circumstances 
where a firm has substantial market power with little hope that competition will arise in the 
foreseeable future.  That is not the case for .info and .org.   

In the four years since June 2019 without the price control provision in place, the registration 
prices of .info and .org have not increased by more than the price control provision would 
have allowed, as would have been expected if .org and .info had substantial market power.  
Rather, the historical experience without the price control provision demonstrates that other 
factors, such as market competition and PIR’s not-for-profit status, have served to constrain 
the prices of .info and .org.   

.info and .org have always faced competition from the largest gTLD, .com, and they have 
seen an increase in competition from other TLDs that have been introduced over time.  Both 
.info and .org have a small share of registrations, and that share has declined over time as 
the number of alternative TLDs has grown.   

There is little reason to believe this situation will change in the future as there is no sign that 
competition will dissipate, and I understand that ICANN is in the process of preparing for 
another round of gTLD expansion.34  In any event, the ten-year price lock option protects 
against any excessive price increases on .org or .info. 

The foregoing factors protect registrars as well as registrants from excessive wholesale price 
increases.  However, in addition registrars have the incentive and ability to pass on wholesale 
price increases to retail prices without losing many customers.  This provides further 
protection to registrars from any adverse impact of excessive wholesale price increases. 

 

 
33 These are the most important, but there can be other reasons that prices change.  However, these reasons for 
price increases also would not warrant price controls.  For example, when a firm faces uncertainty about demand, it 
may change price (or its pricing strategy) after obtaining new information about demand.  This reason for changing 
prices is also entirely consistent with economic efficiency. 

34 ICANN, “The New Generic Top-Level Domains Program: Next Round,” last accessed January 19, 2024, available 
at https://newgtlds.icann.org/en/next-round. 



.INFO, .ORG, and Similarly Ranked Domains

TLD Reason for Inclusion
au Close in Rank to INFO (DomCop)
bio Close in Rank to INFO and ORG (DomCop)
biz Close in Rank to INFO and ORG (ICANN)
ca Close in Rank to INFO (DomCop)
co Close in Rank to INFO (DomCop)

com
Close in Rank to INFO and ORG (DomCop & ICANN),

and a named alternative on Namecheap.com
cz Close in Rank to INFO (DomCop)
de Close in Rank to ORG (DomCop)
es Close in Rank to INFO (DomCop)
fr Close in Rank to ORG (DomCop)

google Close in Rank to INFO (DomCop)
icu Close in Rank to INFO and ORG (ICANN)
info --

io
Close in Rank to INFO (DomCop),

and a named alternative on Namecheap.com
link Close in Rank to INFO and ORG (DomCop)
me Close in Rank to INFO (DomCop)

net
Close in Rank to INFO and ORG (DomCop & ICANN),

and a named alternative on Namecheap.com
online Close in Rank to INFO and ORG (ICANN)

org --
pl Close in Rank to INFO (DomCop)
ru Close in Rank to ORG (DomCop)

site Close in Rank to INFO (ICANN)
top Close in Rank to INFO and ORG (ICANN)

uk
Close in Rank to ORG (DomCop),

and a named alternative on Namecheap.com
us Close in Rank to INFO (DomCop)
to Close in Rank to INFO (DomCop)
tv Close in Rank to INFO (DomCop)

xyz Close in Rank to INFO and ORG (DomCop & ICANN)

Notes:
[1] TLDs are selected based on the DomCop rankings by frequency of domain names in the top

5,000, the ICANN Registry Reports by average monthly total domains registered, and TLDs
stated to be an "alternative" to .INFO on Namecheap's website.

[2] When using the DomCop data, TLDs are ranked based on the number of domains in the top
5,000. DomCop relies on the Open PageRank initiative to rank websites (or associated domains)
according to the number and quality of  websites that provide a link to the website.

Sources:
[a] DomCop Domain Data.
[b] ICANN Monthly Registry Reports.
[c] ICANN Registry Listing Dates.
[d] IANA Root Zone Database.
[e] "Register your .INFO domain," Namecheap, available at

https://www.namecheap.com/domains/registration/gtld/info/, last accessed 11/9/2023.
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Appendix B
Materials Considered

Reports, Briefs, and Testimony
Claimant and ICANN’s Post-Hearing Briefs on the Merits, and other materials relating to ICANN IRP,
available at https://www.icann.org/resources/pages/irp-namecheap-v-icann-2020-03-03-en.

Expert report by Dr. Gregor Langus and Prof. Dr. Frank Verboven, February 8, 2022.

Expert Report of Dennis W. Carlton, Ph.D., January 14, 2022 (including accompanying workpapers).

Expert report of Professor Dr. Frank Verboven and Dr. Gregor Langus, December 20, 2020.

Expert report of Professor Dr. Frank Verboven and Dr. Gregor Langus, November 25, 2021.

Reply Report of Dennis W. Carlton, Ph.D., March 14, 2022 (including accompanying workpapers).

Transcripts of Independent Review Hearing Proceedings, ICDR CASE NO. 01-20-0000-6787, March 31 -
April 1, 2022 (including accompanying slides of Dr. Langus, Dr. Verboven, and Dr. Carlton).

Agreements
Registry Agreement, .info, August 22, 2013.

Registry Agreement, .org, August 22, 2013.

Amendment to Financial Assistance Award, U.S. Department of Commerce and Verisign, October 26, 2018,
available at https://www.ntia.gov/files/ntia/publications/amendment_35.pdf.

Data
Domain Cost Club, “Our Pricing,” archived at
https://web.archive.org/web/20230000000000*/domaincostclub.com/pricing.dhtml.

DomainTools, “Domain Count Statistics for TLDs,” last accessed December 8, 2023, available at
https://research.domaintools.com/statistics/tld-counts/.

Federal Reserve Economic Data, Consumer Price Index for All Urban Consumers: All Items in U.S. City
Average, available at https://fred.stlouisfed.org.

ICANN Monthly Registry Reports, available at https://www.icann.org/resources/pages/registry-reports.

Academic Articles
Clifford Winston “U.S. Industry Adjustment to Economic Deregulation,” Journal of Economic Perspectives,
Vol. 12, No. 3, 1998.

Israel Kirzner, “Economic Planning and the Knowledge Problem,” Cato Journal, Vol. 4, No. 2, 1984.

John R. Moroney and C. A. K. Lovell, “The Relative Efficiencies of Market and Planned Economies,”
Southern Economic Journal, 1997.

J. Hausman, G. Leonard, and C. Vellturo, “Market Definition Under Price Discrimination,” Antitrust Law
Journal, 1996.

Websites
Coursera, “Learn without limits,” available at coursera.org.

Craigslist, “Craigslist sites worldwide,” available at craigslist.org.

EdX, “Fuel your ambition,” available at edx.org.

Federal Trade Commission, “Monopolization Defined,” available at https://www.ftc.gov/advice
-guidance/competition-guidance/guide-antitrust-laws/single-firm-conduct/monopolization-defined.
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Gandi.net News, “Price increase on 16 Afilias domains on December 31,” December 5, 2019, available at
https://news.gandi.net/en/2019/12/price-increase-on-16-afilias-domains-on-december-31/.

GoDaddy, “Search Domains,” available at godaddy.com.

ICANN .info Fee Schedule, September 1, 2018, available at
https://itp.cdn.icann.org/en/files/registry-agreements/info/info-fees-01sep18-en.pdf.

ICANN, “Public Comment: Proposed Renewal of .info Registry Agreement,” March 18 - April 29, 2019,
available at https://www.icann.org/en/public-comment/proceeding/proposed-renewal-of-info-registry
-agreement-18-3-2019.

ICANN, “Public Comment: Proposed Renewal of .org Registry Agreement,” March 18 - April 29, 2019,
available at https://www.icann.org/en/public-comment/proceeding/proposed-renewal-of-org-registry
-agreement-18-3-2019.

ICANN, “Registry Listings,” last accessed November 9, 2023, available at
https://www.icann.org/resources/pages/listing-2012-02-25-en.

ICANN, “The New Generic Top-Level Domains Program: Next Round,” last accessed January 19, 2024,
available at https://newgtlds.icann.org/en/next-round.

ICANN, “Top-Level Domains (gTLDs)”, last accessed November 9, 2023, available at
https://archive.icann.org/en/tlds/.

MerckHelps, “The Merck Patient Assistance Program Helps Those in Need,” available at merckhelps.com.

Namecheap, “Why choose a .INFO domain?,” last accessed November 10, 2023, available at
https://www.namecheap.com/domains/registration/gtld/info/.

National Christian Foundation, “Do you have a Giving Strategy?” available at ncfgiving.com.

Navigate, “Affordable Housing is Essential,” available at navigatehousing.com.

PIR, “An Open Letter to the .ORG Community,” May 1, 2019, available at
https://thenew.org/an-open-letter-to-the-org-community/.

PIR, Annual Report, 2022, available at
https://thenew.org/app/uploads/2023/08/PIR-2022-Annual-Report-DIGITAL.pdf.

PR Newswire, “Donuts Inc. and Afilias, Inc. Rebrand to Identity Digital,” June 22, 2022, available at
https://www.prnewswire.com/news-releases/donuts-inc-and-afilias-inc-rebrand-to-identity-digital-301572401.html.

RockContent, “Top-level Domain: What it is and How to choose one,” December 12, 2021, available at
https://rockcontent.com/blog/top-level-domain.

Skillshare, “Get Creative With Skillshare,” available at skillshare.com.

Spamhaus, “Understanding top-level domain (TLD) abuse helps illuminate and predict domain threat trends,”
 March 23, 2023, available at https://www.spamhaus.com/resource-center/understanding-top-level-domain-tld
-abuse-helps-illuminate-and-predict-domain-threat-trends/.

Udemy, “All the skills you need in one place,” available at udemy.com.
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9 May 2024 
 
 
ICANN  
Attn: Board, Ms. Amy Stathos, Mr. John Jeffrey 
12025 Waterfront Drive, Suite 3000 
Los Angeles, CA 90094-2536, USA 
 
 
By email: independentreview@icann.org 
 
 
Dear Members of the ICANN Board, 
Dear Ms. Stathos and Mr. Jeffrey, 
 
Re: Namecheap’s comments to the economic expert opinion prepared by 

Gregory K. Leonard 
 
As per ICANN’s request of 8 May 2024, we resend you our letter with Namecheap’s 
response to the letter from the Chair of the BAMC to Namecheap, Inc. (Namecheap) of 5 
March 2024, communicating an economic expert opinion, apparently prepared on 14 
February 2024 by Gregory K. Leonard from Charles River Associates for ICANN (hereinafter 
the ‘Leonard Opinion’). Our original letter was sent on 15 April 2024 with a different subject 
line, which ICANN requested us to change for the letter to be published on the ICANN 
website. The content of the letter remains the same. 
 
We kindly request you to publish this letter together with the attached updated response.    
 
This letter is sent without prejudice and reserving all rights. 
 
Yours sincerely, 
 
 
 
Flip Petillion Jan Janssen 
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mailto:fpetillion@petillion.law


Attorneys - Advocaten - Avocats 
 

 
 
 
Petillion bvba – RPM/RPR Brussels – BCE/KBO – VAT BE 0888.586.415. Petillion bvba is a law firm constituted as a limited liability company with 
registered office at 1600 Sint-Pieters-Leeuw, Oudenakenstraat 19, Belgium and mailing address at Guido Gezellestraat 126, 1654 Beersel. Lawyers 
practicing in the Petillion office are members of and subject to the rules of the French or Dutch section of the Brussels Bar. The bar affiliations of individual 
lawyers can be found on www.petillion.law.   
* Standing representative of Anlirosu bvba, a private company with limited liability performing legal services. 

 Flip Petillion 
fpetillion@petillion.law 

+32 484 652 653 
 

 
 
9 May 2024  
(sent originally on 15 April 2024 with a different subject line that ICANN requested 
to be changed) 
 
 
 
ICANN  
Attn: Board, Ms. Amy Stathos, Mr. John Jeffrey 
12025 Waterfront Drive, Suite 3000 
Los Angeles, CA 90094-2536, USA 
 
 
By email: independentreview@icann.org 
 
 
 
Dear Members of the ICANN Board, 
Dear Ms. Stathos and Mr. Jeffrey, 
 
Re: Namecheap’s comments to the economic expert opinion prepared by 

Gregory K. Leonard 
 
We refer to the letter from the Chair of the BAMC to Namecheap, Inc. (Namecheap) of 5 
March 2024, communicating an economic expert opinion, apparently prepared on 14 
February 2024 by Gregory K. Leonard from Charles River Associates for ICANN (hereinafter 
the ‘Leonard Opinion’).  
 
A first review of the Leonard Opinion shows that there are several reasons why ICANN 
should not rely on it in its decision-making, as the Leonard Opinion: 

- does not comply with the IRP Panel’s recommendation; 
- lacks transparency; 
- is biased and not analytical; 
- does not use appropriate methodology to reach an informed decision; 

http://www.petillion.law/
mailto:fpetillion@petillion.law
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- ignores important market developments; 
- ignores likely reasons why the registry operators for .ORG and .INFO seem to have 

refrained temporarily from exercising their market power; 
- downplays future risks; 
- was made without a duty of care; and 
- contrary to previous reports commissioned with Charles River Associates, is not 

sanctioned by Charles River Associates. 

 
1. The Leonard Opinion fails to comply with the IRP Panel’s 

recommendation 

 
In ¶500 of its Declaration, the IRP Panel found that:  
 

‘the evidence that price controls should be retained is much stronger for .ORG than for .INFO, 
given that .ORG is an original gTLD with a much larger number of DUMs, and serves a special 
market focused on not-for-profit organizations. Thus, while the ICANN Board should consider 
what remedial measures to take as to both .ORG and .INFO, the measures for .ORG may be 
stronger and more extensive than for .INFO.’ 

 
In ¶501 of its Declaration, the IRP Panel recommended that:  
 

‘the Board consider whether to retain an expert consultant to conduct a study on issues raised 
by the Price Cap Decision, such as whether .ORG and .INFO have sufficient market power that 
price caps may be desirable. ICANN has already done considerable work on this subject, 
although that work does not include a formal study of the extent of market power of .ORG and 
.INFO. In particular, ICANN submitted reports and testimony from an expert economist and 
also obtained a draft opinion from the same expert before making the Price Cap Decision, 
although that opinion was provided to only two ICANN employees. The Panel’s view is that 
those reports are not complete as they do not analyze a number of points that Namecheap 
made about .ORG’s special market power.’ 

 
The Leonard Opinion is not a formal and detailed study of the extent of market power of 
.ORG and .INFO and fails to address a number of points that Namecheap made about .ORG’s 
special market power. For instance, the following points that Namecheap made about .ORG’s 
special market power remain unaddressed: 

- .ORG and .COM are both part of the original gTLDs that predate ICANN, in relation to 
which their respective registries hold considerable market power that they may exercise; 
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- The same characteristics that justify regulation of .COM are present in .ORG; on top of 
that, .ORG has a specific meaning and value to non-profit registrants with no good 
alternative independently owned TLDs available to such registrants; 

- The Leonard Opinion ignores the fact that many registrants view new gTLDs as 
complementary, rather than substitutable to legacy gTLDs; the opinion overplays the 
availability and value of substitutes; 

- The Leonard Opinion ignores indications that PIR has been exercising market power in 
relation to .ORG prior to ICANN’s decision to remove the price controls and just like 
the draft opinion by Carlton, the Leonard Opinion fails to examine whether price caps 
should have been maintained, tightened, or relaxed; 

- Just like the draft opinion by Carlton, the Leonard Opinion does not contain a proper 
cost-benefit analysis regarding the decision to remove price caps; 

- Just like the draft opinion by Carlton, the Leonard Opinion contains not a single piece of 
evidence that the absence of price caps creates benefits, while recognizing the potential 
for the registries of .ORG and .INFO to exploit registrant switching costs by imposing an 
excessive increase in the wholesale renewal price;1 

- While not contesting that .ORG may hold more market power than .COM, ICANN’s 
expert agreed that .COM should remain regulated; 

- .ORG’s non-profit status does not prevent PIR from exercising its market power in 
relation to .ORG ; 

- The Leonard Opinion ignores the risk that PIR could increase the prices for .ORG 
steeply in the future; 

- The Leonard Opinion ignores Namecheap’s criticism that the long-term registration and 
renewal option offers no adequate protection and fails to appropriately consider that 
uncontested evidence showing that only a tiny fraction of registrations is made for long 
periods (around 0.5% for 5-year registrations and renewals and 0.17% c.q. 0.13% for 10-
year registrations c.q. 9-year renewals) despite upward price trends.2 

In addition, the IRP Panel ruled that ICANN failed to address comments/concerns regarding:  

- The legacy gTLDs first mover advantage (IRP Declaration, ¶¶291-302); 
- .ORG’s market power and the negative impact of removing price controls (IRP 

Declaration, ¶¶303-318); 
- Switching costs (IRP Declaration, ¶¶319-322); 
- The inadequacy of the base registry agreement’s price protections as a substitute for 

price caps (IRP Declaration, ¶¶323-326); 
- The need for appropriate market analysis (¶¶327-338). 

 
1  While the Leonard Opinion opines that concerns that existing registrants would be targeted for 

opportunistic price increases are unwarranted, his opinion is based entirely on speculation for which Leonard 
sought support in an out-of-context quote from an anonymous blogpost.  

2  Langus Report, para. 161, footnote 141. 
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If ICANN were to rely on the Leonard Opinion, ICANN would continue ignoring the 
arguments and concerns regarding (i) the legacy gTLDs first mover advantage, (ii) the 
inadequacy of the base registry agreement’s price protections as a substitute for price caps, 
and (iii) the need for appropriate market analysis. The Leonard Opinion does not address 
these issues. While the Leonard Opinion discusses .ORG’s market power and switching costs, 
this discussion does not present a substitute for a an appropriate analysis. Without any 
explanation, the Leonard Opinion contradicts testimony that was provided by ICANN’s own 
expert and fact witnesses, who acknowledged the existence of market power and switching 
costs. The Leonard Opinion ignores this evidence and replaces it by a superficial and non-
transparent opinion, which, on top of that, is based on a flawed methodology and exhibits 
lack of care (infra). 
 
Hence, the Leonard Opinion fails to properly examine the issues raised by the Price Cap 
Decision, such as whether the registries of .ORG and .INFO hold a sufficient market power 
that would make price caps desirable. 
 

2. The Leonard Opinion lacks transparency 

In contrast with previous economic reports commissioned by ICANN, the Leonard Opinion 
does not reveal the questions that ICANN asked it to examine. Instead, the Leonard Opinion 
starts by presenting his conclusions. By presenting conclusions without the underlying 
questions, ICANN is not operating in an open and transparent manner. Without knowing 
the underlying questions, the Leonard Report is not appropriately assessable by a party that 
is not privy to the proceedings and the ‘conclusions’ risk being interpreted outside its relevant 
context. Without knowing the questions that were asked, it is impossible for any third party 
to assess the assumptions on which the ‘conclusions’ are based. 
 

3. The Leonard Opinion is biased and not analytical 

 
In addition to their lack of an identified and valid basis, the conclusions in the Leonard Opinion 
are heavily unbalanced. They are presented as absolute truths with no room for nuance or 
doubt, which is irreconcilable with the scientific method one would expect from an 
independent economist. This approach is in sharp contrast with previous reports made by 
Charles River Associates, where it recognized the limitations of its arguments and encouraged 
ICANN to move slowly, ‘[r]ecognizing that it is difficult to pull back once regulations have 
been pulled back’. 
 

  



Attorneys - Advocaten - Avocats 
 
 

p. 5 / 9 
 
 
 

4. The Leonard Opinion does not use appropriate methodology that 
would allow the ICANN Board to reach an informed decision 

The IRP Panel recommended that ICANN retain an expert consultant to conduct a formal 
study on the extent of market power of .ORG and .INFO. ICANN’s own expert, Dr. Carlton, 
testified that (i) to perform such a study, a very detailed analysis of the market would be 
needed to evaluate market power3, (ii) when one is trying to evaluate substitution possibilities, 
one can estimate demand curves and look at cross-elasticities of demand4, and (iii) that while 
he had not done a detailed study of which TLDs can be considered close substitutes for 
registrants that typically register their domain in .ORG, such as nonprofits, he was tempted 
to study that.5  
 
The Leonard Opinion does not contain a formal study on the extent of market power of 
.ORG and .INFO. There is no detailed analysis of the market, no estimate of demand curves 
or analysis of cross-elasticities of demand, and no proper analysis of available close substitutes. 
Instead, the Leonard Opinion merely offers a number of conclusions, based on anecdotal 
data. There is no discussion of the questions to be examined, and no explanation about the 
methodology to be used for analyzing the extent of market power for .ORG and .INFO. The 
Leonard Opinion clearly does not qualify as the detailed study that Dr. Carlton was tempted 
to engage in.  
 
In addition, the Leonard Opinion did not consider a counterfactual in which price caps would 
be getting tighter because of decreasing costs.  
 

5. The Leonard Opinion ignores important market developments 

The Leonard Opinion maintains that .ORG and .INFO face competition from other TLDs 
and that ‘a registrant has over 1500 TLDs (including both gTLDs and ccTLDs) from which it 
can chose’. While there are indeed over 1.500 TLDs, there are much fewer viable alternatives 
to .INFO and there may be none for .ORG for many registrants, given the special semantic 
meaning of this TLD. Moreover, there are much fewer that 1.500 independent TLD 
operators, whereas important consolidation of registries has taken place in recent years. E.g., 
Identity Digital, the registry operator of .INFO, operates a portfolio of 275 gTLDs6 and it 
offers back-end services to many more, including .ORG. Many TLDs, including all .BRAND 

 
3  Transcripts Day V, p. 61. 
4  Transcripts Day V, pp. 61, 65, 68, 69, 71-72 
5  Transcripts Day V, pp. 67, 69. 
6  https://www.identity.digital/tld-portfolio (accessed 2 April 2024). 

https://www.identity.digital/tld-portfolio
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TLDs, are not available for general registration. Even if an alternative TLD existed for 
registrants, it may be operated by the same registry. For instance, all TLDs that are 
semantically similar to .ORG are operated by PIR. TLDs that are operated by the same registry 
offer no competitive alternative and, as shown by Langus, many registrants view registrations 
in other TLDs as complements rather than alternatives. 
 
Based solely on a handful of anecdotal data points and completely ignoring the consolidation 
of registries that has taken place in recent years, Leonard concludes that there are multiple 
TLDs that would effectively constrain the registries for .INFO and .ORG in their potential 
attempts to exercise market power in relation to these TLDs.   
 
In 2006, the ICANN Board recognized the need to examine ‘whether the domain registration 
market is one market or whether each TLD functions as a separate market’, and relatedly ‘whether 
registrations in different TLDs are substitutable’.7 There are no signs that ICANN ever 
commissioned or engaged in such study. Yet, the Leonard report seems to treat the DNS 
space as one single market, where all TLDs are substitutable. The available evidence – with 
special purpose TLDs having eligibility requirements and special semantic meanings – shows 
that this is not true.  
 

6. The Leonard Opinion ignores likely reasons why .ORG and .INFO 
seem to have refrained temporarily from exercising their market 
power 

The Leonard Report emphasizes that, in recent years .ORG and .INFO have not been raising 
prices above the previous price caps. However, the Leonard Report fails to comprehensively 
examine the likely reasons as to why .ORG and .INFO seem to have refrained temporarily 
from exercising their market power. 
 
As Namecheap explained, and as Dr. Carlton acknowledged, there is a psychological effect 
of price caps.8 When an economic regulator, such as ICANN, has the possibility to revise, 
reinstate or strengthen price caps, a registry operator may refrain from raising prices during 
the pendency of proceedings. Dr. Carlton acknowledged that PIR may not have raised prices 
from 2016 onwards and during the pendency of the proceedings initiated by Namecheap for 

 
7  ICANN, Minutes of the Special Meeting of the Board of 18 October 2006, 

https://www.icann.org/resources/board-material/minutes-2006-10-18-en. 
8  Transcripts Day V, p. 120, where Dr. Carlton acknowledged the .ORG operator may have been scared to 

raise prices. 

https://www.icann.org/resources/board-material/minutes-2006-10-18-en
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this reason.9 This psychological effect may have been even more intense following the Board’s 
resolution regarding an economic study following the IRP Declaration. The operators of .ORG 
and .INFO knew that their behavior would be under heightened scrutiny. Not raising price 
caps during this period of heightened scrutiny would be a small price to pay for having a 
removal of the price caps in combination with a presumptive renewal clause in the contract.  
 
The Leonard Opinion fails to address this. 
 

7. The Leonard Opinion downplays future risks 

As Dr. Langus testified, a steep price increase in any given year is plausible.10 The fact that 
.ORG did not raise prices between 2016 and 2019 (or even today) and that .INFO has been 
continuing to adjust its prices in line with the price caps, does not tell anything about the 
ability and the risk that .ORG and .INFO might raise prices above 10% in any given year in 
the foreseeable future.11 This risk has only increased for at least two reasons: 
 
First, the Leonard Opinion submits that .ORG did not increase its registration price after June 
2019. In recent years, the price would not have kept pace with inflation, according to Leonard. 
The fact that .ORG has not been raising prices while under scrutiny, only increases the risk 
that .ORG will carry out steep price increases in any given year to raise its margins once it is 
no longer under scrutiny as it has been doing consistently before deregulation. A similar 
dynamic is likely for .INFO which, according to Leonard, raised prices to a smaller magnitude, 
compared to the exceptionally high inflation rate in recent years, after the price control 
provision was lifted. 
 
Second, Identity Digital is now the registry operator of .INFO and the back-end registry 
operator of .ORG. Identity Digital is owned by Ethos Capital, i.e., the company that attempted 
to acquire .ORG shortly after the lifting of the price caps. While ICANN ultimately 
disapproved the acquisition of .ORG by Ethos Capital, Ethos Capital appears to have found 
a way to work around it. As the back-end registry operator of .ORG, it has the potential to 
increase prices for its back-end registry services to .ORG. It cannot be excluded that .ORG, 
Identity Digital, and Ethos Capital have agreed to a deal which has the effects of their desired 
acquisition, but circumventing ICANN’s oversight on the change of control. The Leonard 
Opinion ignores this risk, which ICANN should have investigated. 

 
9  Transcripts Day V, pp. 119-120. 
10  See Transcripts Day V, p. 114. 
11  See Transcripts Day V, pp. 131-132. 
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8. The Leonard Opinion was made without a duty of care 

 
The Leonard Opinion contains an important disclaimer stating:  
 

‘Any opinion expressed herein shall not amount to any form of guarantee that the author or 
Charles River Associates has determined or predicted future events or circumstances and no 
such reliance may be inferred or implied. The author and Charles River Associates accept no 
duty of care or liability of any kind whatsoever to any party, and no responsibility for damages, 
if any, suffered by any party as a result of decisions made, or not made, or actions taken, or 
not taken, based on this report.’ 
 

In other words, the Leonard Opinion acknowledges that it did not exercise a duty of care in 
making the report.  
 
The lack of any duty of care is also apparent when examining the sources referred to in the 
Leonard Opinion. In making the argument that some existing .ORG and .INFO registrants 
would not face significant costs to switch to another TLD, Leonard refers to an anonymous 
blogpost on RockContent. RockContent presents itself as a platform where businesses can 
hire writers, editors, content strategists, designers, illustrators, and animators to create content 
for their brand.12 The blogpost referred to in the Leonard Report mentions the following 
author: ‘Rock Content Writer, Content writer, Human crafted content’. Because of the 
anonymity and the purpose of RockContent, no valid conclusions can be drawn from the 
blogpost to which Leonard refers. 
 
Moreover, the blogpost simply acknowledges the possibility to change a website’s top-level 
domain. It does not acknowledge the absence of switching costs. The opposite is true, as the 
blogpost mentions in bold that it is ‘a good idea to set up a URL redirect from your old domain 
to your new one’.  In other words, it is recommended that the registrant keeps their previous 
domain for an unspecified amount of time, potentially forever, thereby acknowledging the 
observation that TLDs are often viewed as complements rather than substitutes.  
 
Hence, the Leonard Opinion was made without due care and failed to rebut the existence 
of significant switching costs, as established by Prof. Dr. Verboven and Dr. Langus.13  

 
12  https://rockcontent.com. 
13  Verboven and Langus Report II, paras. 124-131; Langus Report III, paras. 135-140. 

https://rockcontent.com/
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9. The Leonard Opinion was not sanctioned by Charles River 
Associates 

 
Finally, the Leonard Opinion has not been signed and, contrary to a previous report 
commissioned by ICANN, was not sanctioned by Charles River Associates. In a disclaimer, 
the Leonard Opinion states:  
 

‘The views expressed herein are the views and opinions of the author and do not reflect 
or represent the views of Charles River Associates.’ 

 
In view of the lack of adequate methodology, the disregard of relevant evidence, and the 
failure to exercise due care, it is not surprising that Charles River Associates elected not to 
be associated with the Leonard Opinion. The Leonard Opinion must be taken for what it is: 
an unsubstantiated opinion by a single individual made without any duty of care. 
 

* 
 
In view of the above, ICANN should ignore the ‘findings’ of the Leonard Opinion, hire a 
competent and independent expert to make a proper formal study on the market power of 
.ORG and .INFO as recommended by the Panel, and reinstate price caps in the .ORG, .INFO 
and possibly .BIZ TLDs. A decision by the Board, in accordance with ¶503 of the IRP 
Declaration, to reinstate the price caps and install appropriate price control provisions with 
the registry operators, may moot the need to commission a formal economic study.  
 
This letter is sent without prejudice and reserving all rights. 
 
Yours sincerely, 
 
 
 
Flip Petillion Jan Janssen* 
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Disclaimer 

The conclusions set forth herein are based on independent research and publicly available 
material. The views expressed herein are the views and opinions of the author and do not 
reflect or represent the views of Charles River Associates. Any opinion expressed herein 
shall not amount to any form of guarantee that the author or Charles River Associates has 
determined or predicted future events or circumstances and no such reliance may be inferred 
or implied. The author and Charles River Associates accept no duty of care or liability of any 
kind whatsoever to any party, and no responsibility for damages, if any, suffered by any party 
as a result of decisions made, or not made, or actions taken, or not taken, based on this 
report. 
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1. My Assignment for This Supplemental Report 
On February 14, 2024, I provided a report entitled “Economic Analysis of Whether .info and 
.org Have Market Power” (“Report”) to ICANN. 

I understand that, on May 9, 2024, the Petillion law firm that represents Namecheap sent a 
letter to ICANN (“Namecheap Letter”) commenting on my Report. 

ICANN has asked me to assist the ICANN Board of Directors in its consideration of the 
relevant issues by addressing the Namecheap Letter and providing additional discussion of 
the analyses I performed and the reasons why I reached the conclusion that .info and .org do 
not have substantial and durable market power.   

2. Commentary 

2.1. The Assignment for My Report 
As I stated on the first page of my Report, “I have been asked by ICANN to provide input 
regarding the current domain name system (DNS) marketplace as it relates to the market 
power of .info and .org” (Report, p. 1).  This assignment is also made clear by the title of my 
Report itself.  Nevertheless, the Namecheap Letter claims that my Report “lacks 
transparency” and, in particular, “does not reveal the questions that ICANN asked [me] to 
examine” (Namecheap Letter, p. 4).  Given that I unambiguously stated my assignment in my 
Report, I believe that my Report is transparent in the manner that is customary for such 
economics reports. 

2.2. I Used Appropriate Methods of Analysis 
Substantial and durable market power is the ability of a firm to charge a price significantly 
above the competitive level for an extended period of time.   

Economists have developed a variety of approaches to assess whether a firm has market 
power.1  Which method(s) are useful in a given context depends on the available information 
and data, among other things.  The Namecheap Letter incorrectly and misleadingly implies 
that the only method for analyzing market power is to “estimate demand curves and look at 
cross elasticities of demand” (Namecheap Letter, p. 5).2   

 

1  See, for example, L. White, “Market Power and Market Definition in Monopolization Cases,” in Issues in 
Competition Law and Policy, Vol. II, pp. 919-923. 

2  This is incorrect as I explain herein.  Demand estimation requires a substantial amount of price and other data, but 
in the case of TLDs, the necessary data are simply not available from any source.  Thus, demand estimation is not 
possible here.  The limited amount of price data I use in my Report were obtained by my staff via web scraping for 
a small number of TLDs and were subject to various manual checks.  This procedure would not be feasible for 
creating a price dataset for the full set of TLDs that would be required for demand estimation and, in any event, 
this procedure would still leave unaddressed the other data that would be necessary for demand estimation, such 
as cost and TLD attribute information.  In addition to the unavailability of the necessary data, demand estimation 
is not an appropriate approach here because a TLD’s price is often constant for an extended period of time (in the 
case of .org, for virtually the entire period at issue).  The relative infrequency of price changes for a TLD limits the 
number of effective data points available to estimate that TLD’s demand curve, which in turn is likely to lead to 
imprecise statistical estimates. 
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Given the circumstances here, I determined that several of the other methods for assessing 
market power were the most likely to be informative.  First, I examined how .info and .org 
wholesale prices changed in the time period after the “structural change” represented by the 
lifting of the price control provision (Report, pp. 5-9).  This type of “natural experiment” is a 
standard tool in antitrust economics and, in particular, for assessing market power.  For 
example, in a price-fixing case, where a group of firms is alleged to have conspired to 
exercise joint market power, the firms’ prices may be analyzed to determine whether they 
exercised their joint market power by increasing prices after the alleged conspiracy began.   

Second, I compared changes in .info and .org wholesale prices to inflation and changes in 
the prices of other TLDs (Report, pp. 9-10, 15-16).  This type of “benchmark analysis” is also 
a standard tool of antitrust economics for evaluating market power.   

Third, I examined trends in the level and share of .info’s and .org’s registrations in the wake of 
the introduction of many new gTLDs (Report, pp. 11-14, 17-18).  This is another form of 
“natural experiment” that is useful for assessing market power.  This analysis showed that 
.info and .org were not only capturing smaller shares of registrations in recent times (meaning 
users were increasingly choosing other TLDs), but also smaller absolute numbers of 
registrations, particularly in the case of .info.  These facts demonstrate that users who could 
have chosen .info or .org were instead increasingly choosing substitute TLDs.   

Fourth, I examined qualitative evidence regarding customer substitution, including the 
potential importance of “semantic meaning” and examples of customers choosing TLDs other 
than .info and .org (Report, pp. 11-12, 17).3 

In addition to applying the methods described above, I also analyzed several factors that are 
idiosyncratic to the TLD marketplace and relevant to market power.  First, customers have 
the ability to lock in existing gTLD registration prices for up to ten years (Report, pp. 19-20).  
This is important because it gives customers a way to protect themselves from price 
increases driven by market power.  Second, .org is operated by a not-for-profit organization 
(Report, pp. 14-15).  This is important because the organization has goals other than profit 
maximization. 

In sum, the Namecheap Letter incorrectly posits that the only method for assessing market 
power is the estimation of demand curves and elasticities.  I used other methods that are 
commonly used by economists in market power analyses and that are the most informative 
methods given the circumstances. 

2.3. I Considered Future Risks 
I devoted an entire section of my Report (Report, pp. 21-22) to the questions of whether and 
why .info and .org wholesale prices might increase in the future.  I pointed out that a future 
price increase due to a cost increase or quality increase would not be a manifestation of 
market power and thus should not be subject to any price control provision.  The only relevant 
concern is that competition and other constraints faced by .info and .org might decrease in 
the future.  I explained why there was no sound basis (other than speculation) to think that 
this will occur.  Indeed, given past trends, I concluded that competition is likely to increase, 
not decrease, for .info and .org.  Thus, contrary to the incorrect claim of the Namecheap 
Letter that I “downplay[] future risks” (Namecheap Letter, p. 7), I fully considered such risks 
and found them not to be economically reasonable based on existing evidence. 

Relatedly, the Namecheap Letter claims that .org and .info have been lying in wait for years 
for the opportunity to increase their wholesale prices “steeply” and will do so when “no longer 

 
3  See, e.g., J. Baker, “Market Definition:  An Analytical Overview,” Antitrust Law Journal, 2007 for a discussion of 

how qualitative evidence, including “anecdotes,” can be informative as to market definition, a concept related to 
market power. 
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under scrutiny” (Namecheap Letter, p. 7).4  The Namecheap Letter offers no basis for this 
entirely speculative claim, and in fact the claim is inconsistent with the evidence I have seen 
and discussed in my report.5  Speculation is not a proper basis for economic analysis. 

2.4. I Considered Unique Characteristics of .org 
In my Report, I addressed certain unique characteristics of .org, namely that it has acquired a 
semantic meaning associated with not-for-profit entities (Report, p. 13), and that PIR itself is a 
not-for-profit organization (Report, pp. 14-15).  Regarding the semantic meaning, I identified 
not-for-profit entities that chose TLDs other than .org, which shows that other TLDs are 
substitutes for .org.  Regarding PIR’s not-for-profit status, I discussed how PIR’s goals are not 
the same as a for-profit entity and, in particular, PIR has stated that it is not seeking to 
increase price to maximize profits (as a for-profit entity would). 

It is also important to recognize that my analysis would detect substantial .org market power if 
it existed, regardless of the source of that market power—whether due to semantic meaning 
or something else.  Thus, for example, any market power due to the “legacy” status or any 
“first mover advantage” held by .org, as one of the original gTLDs (Report, p. 3), would have 
been manifested in the economic outcomes that I analyzed in my Report.  Thus, the 
Namecheap Letter is incorrect in implying that my Report “ignore[d] the arguments and 
concerns regarding…first mover advantage” (Namecheap Letter, p. 4) or any other unique 
aspect of .org. 

The Namecheap Letter actually suggests that .org may have more market power than .com 
(Namecheap Letter, p. 3).  This claim makes no economic sense given that .org faces 
competition from .com (Report, p. 13), .com is subject to a price control provision, .com has a 
substantially larger share of registrations than .org, and PIR, as a not-for-profit organization, 
has different incentives than the operator of .com. 

2.5. I Do Not Find Supposed “Consolidation” To Be Problematic 
The Namecheap Letter points to several other TLDs that are operated by PIR, claims these 
are alternatives to .org for non-profits, and implies that this “consolidation” is a source of 
market power for PIR (Namecheap Letter, p. 6).  However, the Namecheap Letter fails to 
note that these other TLDs have extremely low share of registrations (approximately 0.02% 
combined as of mid-2023), and that PIR did not increase the registration fees of these other 
TLDs after acquiring them in 2020.  Moreover, in my Report, I identified substitute TLDs that 
have actually been chosen by non-profits that are not operated by PIR (Report, p. 13). 

 
4  See also Namecheap Letter, p. 6, where it claims that the reason .org and .info have not been raising prices by 

more than the price control provision would have allowed is “psychological.”  Again, the Namecheap Letter 
presents no evidence to support this claim.  Indeed, the “psychological” theory does not explain why .org and .info 
had different price patterns (.org did not increase price at all, while .info increased prices, but approximately in line 
with inflation). 

5  The Namecheap Letter also offers up a convoluted theory that Ethos Capital and PIR have agreed to effectively 
act as a single entity (to get around ICANN’s disapproval of their proposed merger) and, under this agreement, 
Identity Digital (an Ethos Capital subsidiary) would increase the price it charges PIR for back-end registry operation 
(Namecheap Letter, p. 7).  The Namecheap Letter does not explain how it would make economic sense for Ethos 
Capital to increase its price for back-end registry operator services (given that doing so would give PIR the incentive 
to switch providers) or why PIR would choose to increase its own costs.  In any event, the Namecheap Letter 
provides no evidence to support this theory.  It is pure speculation.  Indeed, the most the Namecheap Letter offers 
is that the theory “cannot be excluded” (Namecheap Letter, p. 7). 
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The Namecheap Letter similarly points to the fact that Identity Digital operates 275 TLDs and 
implies that this “consolidation” could confer market power on .info (Namecheap Letter, p. 5).  
However, again, the combined market share of these 275 TLDs (including .info) is small, at 
approximately 5% as of mid-2023. 

The Namecheap Letter expresses concern that Identity Digital operates as a back-end 
operator for .org and other TLDs (Namecheap Letter, p. 5).  I note that a necessary condition 
for this form of “consolidation” to be a potential competition concern is if the various TLDs in 
question are potential substitutes for each other; thus, in raising this concern, the Namecheap 
Letter appears to be admitting that a wide range of TLDs are, in fact, potential substitutes for 
each other.  Even so, having the same back-end operator does not diminish competition 
among the TLDs in question because the wholesale registration price for a TLD is set by the 
registry operator, not the back-end operator, and the registry operators have the incentive to 
compete with each other for business.  In addition, there are no apparent barriers to entry or 
expansion into the back-end operations business, so Identity Digital cannot have market 
power in the back-end space that it could somehow project into the TLD space. 

2.6. Non-Economic Issues 
Lastly, I comment briefly on several issues raised by the Namecheap Letter that do not relate 
to the economic substance of my Report.  First, the Namecheap Letter claims that my Report 
“failed to comply with the IRP Panel’s recommendation” (Namecheap Letter, p. 2).  This is a 
legal question outside of my economics expertise, but I reiterate that I was asked to assess 
the market power of .info and .org, which would appear to be a relevant question. 

Second, the Namecheap Letter claims that my Report is “biased” (Namecheap Letter, p. 4).  
However, as is the case with every economic analysis I perform, I examined the evidence 
and reached my conclusions based on that evidence.  My conclusions were not pre-
determined by any “bias.” 

Third, the Namecheap Letter claims that I did not exercise “a duty of care” (Namecheap 
Letter, p. 8).  The Namecheap Letter pulls the “duty of care” phrase from the boilerplate legal 
disclaimer language that CRA asks its employees to include in reports of this type for legal 
liability reasons.  However, the Namecheap Letter misconstrues the “duty of care” language; 
the language says that CRA and I do not “accept a duty of care” (as a legal matter), not that I 
did not exercise care (as an economic matter).   

Fourth, the Namecheap Letter claims that my Report “was not sanctioned by Charles River 
Associates” (Namecheap Letter, p. 9).  The Namecheap Letter fundamentally 
misunderstands how economic consulting firms such as CRA work.  CRA (the organization) 
does not offer opinions.  Rather, an economist at CRA offers his or her own opinion on a 
particular issue that he or she has been asked to address.  It is possible that different 
economists at CRA hold different opinions on the same or related issues.  Accordingly, a 
CRA economist is not required to have his or her opinion “sanctioned” by anyone else at CRA 
or by the organization.  Indeed, I have never had any report or opinion of mine “sanctioned” in 
this way.  However, I expect on this particular issue that other CRA economists would agree 
that .org and .info do not have substantial and durable market power. 

3. Conclusion 
In this Supplemental Report, I have provided elaboration on certain aspects of my Report to 
assist the ICANN Board in its review. 
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Section I:  General Overview and Next Steps 

 
General Overview 
 
ICANN organization posted for public comment the proposed agreement for the renewal of 
the .info Registry Agreement, which expires on 30 June 2019. The proposed .info Registry 
Agreement is the result of discussion and agreement between ICANN and Afilias Limited – 
the Registry Operator for the .info top-level domain (TLD). 
 
The proposed .info Registry Agreement is based on the current .info Registry Agreement and 
incorporates various terms of the approved Base gTLD Registry Agreement modified for a 
legacy Top-Level Domain (TLD). The proposed changes to the .info Registry Agreement are 
similar to those made in several recently renewed “legacy” gTLD agreements, namely .cat, 
.jobs, .mobi, .pro, .tel and .travel.  
 
ICANN org posted the proposed renewal of the .info Registry Agreement for public comment 
from 18 March 2019 through 29 April 2019. ICANN received over 500 submissions during the 
public comment period. 
 
Next Steps 
 
ICANN org will consider the public comments received and, in consultation with the ICANN 
Board of Directors, make a decision regarding the proposed registry agreement.  
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Section II:  Contributors 

At the time this report was prepared, a total of five-hundred and fourteen (514) community 
submissions had been posted to the forum. Due to the large number of comments received, not all 
contributors are identified by name in this report. Contributors consisted of small businesses, 
individual registrants, and various community stakeholders and groups. Below is a sampling of 
organizations and groups that submitted comments, as well as a list of individual contributors whose 
submissions are quoted in this report. A complete list of the contributors and comments can be found 
at the View Comments Submitted link. To the extent that quotations are used in the foregoing 
narrative (Section III), such citations will reference the contributor by their initials as indicated in the 
below tables. 

 

Organizations and Groups: 

Name Submitted by Initials 

Internet Commerce Association Zak Muscovitch ICA 

ICANN Business Constituency Steve DelBianco BC 

Infrared Cameras Inc Merissa Kelly ICI 

Intellectual Property Constituency Brian Scarpelli IPC 

Internet Domain Owners Association Matt Hooker IDOA 

International Trademark Association Lori Schulman INTA 

BTW Design Inc. Becky Ward BTWD 

Registrar Stakeholder Group Zoe Bonython RrSG 

Tucows Inc.  Graeme Bunton TC 

ICANN At-Large Advisory Committee Submitted by ICANN Policy Staff in 
support of the At-Large Community 

ALAC 

Summit Solutions Ltd Brian Stein SSL 

Strategic Investment Management Ltd. 
Corporate 

Matt Hooker SIM 

Leap of Faith Financial Services Inc.  George Kirikos LFFS 

 
 
Quoted Individuals: 

Name Affiliation (if provided) Initials 

Brian Stein Summit Solutions Ltd.  BS 

Paul Tattersfield GPM Group PT 

Charles (Chuck) Hagelgans NA CH 

Michael Neuffer NA MN 

Shane Bill NA SB 

A submission from AT Domain Admin  Anonymous Contributor ATDA 

Daniel Feenberg National Bureau of Economic Research DF 

Martin Houlden NA MH 

Dan Carew NA DC 

Rios Wendell NA RW 

George Kirikos Leap of Faith Financial Services Inc. GK 

Steven Sun NA  SS 
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Section III:  Summary of Comments 

 
General Disclaimer:  This section intends to summarize broadly and comprehensively the comments 
submitted to this public comment proceeding but does not address every specific position stated by 
each contributor.  The preparer recommends that readers interested in specific aspects of any of the 
summarized comments, or the full context of others, refer directly to the specific contributions at the 
link referenced above in the “Important Information Links” section (View Comments Submitted). 
Comments received after the closing date of 29 April 2019, may not have been included in the 
summary and analysis of this report. 

 
ICANN org received over 500 comments concerning the proposed renewal of the .info 
Registry Agreement. ICANN org appreciates the considerable amount of participation in this 
proceeding and is grateful to those who provided their feedback and suggestions. 
 
Given the amount of feedback received, it is not practical to capture every comment or theme 
of agreement, opposition or new ideas. As such, this public comment summary and analysis 
only identifies areas with a substantial number of similar comments and excludes comments 
unrelated to the proposed renewal.  
 
A complete list of the public comments received can be found via the View Comments 
Submitted link. 
 
Comments submitted generally relate to the following themes: (i) removal of the price cap 
provision, (ii) inclusion of Rights Protection Mechanisms (RPMs), and (iii) the registry 
agreement renewal process. 
 
The Removal of the Price Cap Provision 
 
A primary concern voiced in the comments was with respect to the proposed removal of the 
price cap provisions. This provision in the current .info registry agreement limits the wholesale 
price of domain name registrations and the allowable price increases for domain name 
registrations by the registry operator to the registrars.  Commenters with this concern largely 
consisted of individual registrants, registrants writing on behalf of small businesses and 
informational sites, and organizations who serve the interest of registrants. 
 
Commenters provided a variety of reasons for concern about the price cap provision removal. 
Many commenters indicated the existing pricing protections should remain in part because 
they believed legacy TLDs are unique and should be treated differently than new gTLDs. 
They expressed that legacy TLDs, such as .info, are viewed as a public trust and should be 
protected and managed as such.  
 

“The logic to run older top level domains should be the same as those running new top 
level domain names is flawed.  There is a long history of the legacy top level domains 
and how the contracts to the registries were awarded.  With the new top level domains, 
companies risked their own money to introduce the new domains.  The registries 
running .info & .org are merely stewards for what should be considered a resource to 
the web. As an early adopter of the .info domain and holder of some .info domain 
names dating backing to 2002, ICANN must come to the realization that price cap 
provisions in the current .info agreement must not change going forward.” – BS  
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In addition to its history as a legacy TLD, commenters noted that the .info TLD is also unique 
in that .info was developed, and over time has been established internationally, as catering to 
trade and the dissemination of business-related information for smaller businesses. 
 

“The .info TLD is a legacy TLD recognised internationally for trade and business 
related information, and an essential commodity for small businesses trying to break 
into international markets with the strong local content focus of search [engines]. 
Country TLDs merely limit business opportunities to local markets via the most 
prominent search [engines], while alternative international TLDs are often taken or 
prohibitively expensive.” – ATDA 

 
Furthermore, commenters indicated that with legacy gTLDs, organizations and individuals 
who have historically registered domain names did so under the assumption that prices would 
not suddenly increase. There was also a concern that without price controls, prices to renew 
domain names could become prohibitively expensive, raising the barrier to entry for 
individuals and small entities and leading to a negative impact on the .info TLD registrants. 
Commenters also brought up the burden and costs associated with moving their web 
presence to another TLD, which could potentially be capitalized on by the registry operator 
with higher renewal prices without a price cap. 
 

“I use a .info domain for personal use. One primary reason I chose .info was because it 
was affordable and would remain as such. Please do not permit the .info TLD to allow 
large price increases, at least not for existing customer. Identities are built on domain 
names, and many would be hurt if they had to change their domain or face price 
extortion.” – DC  

 
“This is quite simply because domains are not substitutable. The disruption cost to 
move to an alternative far outweighs the cost to provide the service, so rather than 
creating the required competition ICANN is simply creating a series of non-competing 
private monopolies and the removal of prices caps will simply compound this policy 
failure.” – PT  
 

Additionally, commenters expressed their perception that the .info TLD’s registry operator is 
inherently positioned as a monopoly, and because of this environment, consumers require 
regulatory pricing protections. 
 

“I am opposed to the removal of the INFO domain name price cap. ICANN grants 
Afilias Limited a *de facto* monopoly on domain names. ICANN therefore has a public 
responsibility to impose limits of the use of that monopoly. ICANN’s abrogating of that 
responsibility would give Afilias Limited free rein to charge any amount they wished… 
Please do not create another unlimited monopoly by removing the INFO domain name 
price cap.” – CH  
 

Commenters also conveyed their concern that ICANN org is only acting in the interest of 
contracted parties by removing the price cap provision. Some suggested that ICANN org may 
also be benefitting financially from the removal of the price cap provision.  
 

“ICANN needs to decide if it wishes to be a bottom-up consensus driven governance 
organization or simply a trade organization looking after its own contracted parties from 
which it derives its own revenue… Whilst this approach has provided substantial 
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benefits for ICANN[‘]s contracted parties this approach has provided very few tangible 
consumer benefits.” – PT  

 
“The proposed removal of the caps on the gTLDs (biz/info/org) would only drive up 
prices for all users and line the pockets of ICANN and the owners of the privatized 
registries while ignoring the long history of those TLDs. The gTLDs are [our] common 
resource the current registries are just their Stewards.” – MN 
 

Commenters also expressed concerns about how the removal of the price cap provision 
would potentially impact international registrants and communities from developing and 
underdeveloped regions. 
 

“I would be concerned that ICANN is going to open up .org, .info, and .biz into a realm 
of no price restrictions. This could have massive impacts on organizations, small 
businesses, and other groups who are trying to get online and start out. I'm even 
thinking beyond first-world countries, and thinking towards third-world or others who 
may not have the same income level or accessibility.” – SB  

 
“Being a small business owner in Brazil is already hard enough. I provide an .info 
domain for historic reasons, since at the time we’re unable to purchase the related 
.com domain. The business is still small and we have no venture capitalists backing it. 
Besides that our currency market value is ¼ of U$.” – RW  
 

Commenters questioned whether ICANN org had conducted any research or commissioned 
an economic study of the potential market implications of removing the current price cap 
provision.  
 

“I [can’t] find any justification or reasoning behind the proposal to uncap registry fees. 
Without such material, how can interested parties make comments that are relevant to 
the proposal? Hence I must oppose the proposal as without merit.” – DF  

 
Comments in favor of the removal of the price cap provision in the .info Registry Agreement 
cited the belief that removing price restrictions would lead to a reduction in domain name 
squatting. They also indicated that ICANN org is not and should not be a price regulator.  
 

“I think this is a good idea. Something needs to be done to stop Domain name 
squatters siting on good names for years and demanding outrageous sums for their 
release and sale. Vastly increasing the prices of domains would go a long way to 
stopping this practice.” – MH  

 
“Given the BC’s established position that ICANN should not be a price regulator, and 
considering that .ORG and .INFO are adopting RPMs and other registrant provisions 
we favor, the BC supports broader implementation of the Base Registry Agreement, 
including the removal of price controls.” – BC  

 
 
The Inclusion of Rights Protection Mechanisms (RPMs) in legacy gTLDs 
 
Commenters including registrants and organizations who advocate on behalf of registrants 
expressed concern over the addition of RPMs, including Uniform Rapid Suspension (URS), 
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into legacy gTLD registry agreements on various grounds. Those who were opposed to 
including the RPMs pointed out that RPMs are not consensus policy for legacy gTLDs, and 
they believed that incorporating RPMs into legacy gTLD registry agreements should be halted 
until the RPM working group completes its review of the RPMs and comes to its final 
recommendations. These commenters also expressed the concern that ICANN org is setting 
substantive policy for gTLDs by adopting elements of the Base gTLD Registry Agreement into 
amended and renewed registry agreements for legacy gTLDs.  
 

“Given that the RPM PDP of the GNSO is actively reviewing the URS, including 
determining whether or not it should be a consensus policy, no steps should be taken 
by ICANN staff and/or the registry operators to unilaterally impose it upon registrants. 
Indeed, there are numerous proposals to actively change the URS (including a 
proposal to explicitly eliminate it)… Such flawed RPMs whose creation was rushed 
before the launch of new gTLDs, and which are tilted in favour of large multinational 
companies, need to be reviewed and corrected before they are ever adopted for legacy 
gTLDs like .com/net/org.” – GK  

 
Commenters in favor of the adoption of enhanced rights protection mechanisms in the .info 
Registry Agreement renewal proposal were encouraged that Afilias Limited elected to include 
the provisions.  
 

“INTA is encouraged to see that ICANN and Afilias Limited used the new RA as a 
basis for their negotiations for the renewal of the .INFO registry agreement. Obviously, 
there are parts of the New RA that are simply inapposite for a legacy gTLD like .INFO. 
For example, it makes sense that the .INFO registry agreement would not include 
those provisions from the New RA that were developed for as-yet-to-be-launched 
gTLDs, and don’t apply for a gTLD that has been in operation for some time. That 
distinction does not hold equally true for other provisions from the New RA such as the 
Uniform Rapid Suspension (URS) policy from Specification 7 § 2(b), or the Public 
Interest Commitments (PICs) from Specification 11 §§ 3(a) and (b) which are as 
beneficial for protecting consumers in new gTLDs as in legacy TLDs. INTA is pleased 
to see that the new tools that have been developed to help protect consumers and help 
to preserve the security, stability, and resiliency of the DNS will be employed by .INFO. 
Moreover, the URS and Spec. 11 PICs carry important substantive benefits in this 
context because they carry the added procedural benefit of consistency.” – INTA  
 

 
The Registry Agreement Renewal Process 
 
Another concern raised by commenters was the process ICANN org has followed to renew 
legacy registry agreements. Specifically, commenters suggested that a competitive registry 
operator bidding process should be instated in place of presumptive renewal of the 
agreement.  
 

“ICANN should actively seeking new providers who can lower the cost of the .info 
domain names and award the agreement to a winning bidder, for the public's benefit. 
An open, fair and competitive process should be taken to procure the .info domain 
name operator before renewing any agreement.” – SS  

 
 



7 

 

Section IV:  Analysis of Comments 

 
General Disclaimer:  This section intends to provide an analysis and evaluation of the comments 
submitted along with explanations regarding the basis for any recommendations provided within the 
analysis. 

 
As the .info Registry Agreement neared its expiration, ICANN org followed the established 
practice of offering the Registry Operator the option of migrating to the Base gTLD Registry 
Agreement for the legacy gTLD. Recent legacy gTLDs that renewed according to the Base 
gTLD Registry Agreement include .cat, .jobs, .mobi, .pro, .tel and .travel. ICANN org migrates 
legacy TLDs to the Base gTLD Registry Agreement as it provides additional safeguards and 
security and stability requirements which are more robust than what exists in legacy 
agreements. Additionally, the Base gTLD Registry Agreement lays the framework for 
consistency for registries, registrars and registrants, and provides for operational efficiencies 
for ICANN org.  
 
The Removal of the Price Cap Provision 
 
The Base gTLD Registry Agreement does not include the price cap provisions which are in 
the current .info agreement. The price controls for .info have been in place since the inception 
of its ICANN org contract, when the domain name market consisted only of a handful of top-
level domains. There are now over 1200 generic top-level domains available, and all but a 
few adhere to a standard contract that does not contain price regulation. Removing the price 
cap provisions in the .info Registry Agreement is consistent with the Core Values of ICANN 
org as enumerated in the Bylaws approved by the ICANN community. These values guide 
ICANN org to introduce and promote competition in the registration of domain names and, 
where feasible and appropriate, depend upon market mechanisms to promote and sustain a 
competitive environment in the DNS market.  
 
Aligning with the Base gTLD Registry Agreement would also afford protections to existing 
registrants. The registry operator must provide six months’ notice to registrars for price 
changes and enable registrants to renew for up to 10 years prior to the change taking effect, 
thus enabling a registrant to lock in current prices for up to 10 years in advance of a pricing 
change. Enacting this change will not only allow the .info renewal agreement to conform to 
the Base gTLD Registry Agreement, but also takes into consideration the maturation of the 
domain name market and the goal of treating the Registry Operator equitably with registry 
operators of new gTLDs and other legacy gTLDs utilizing the Base gTLD Registry Agreement. 
 
ICANN org will consider the feedback from the community on this issue 
 
Registry Fees    
 
ICANN org would also like to clarify a few points raised in the comment forum. The registry 
fees paid to ICANN org are not directly tied to the domain name registration price. The 
proposed registry fees include a fixed amount of US$6,250.00 per calendar quarter and a 
fixed transaction fee of US$0.25 multiplied by the number of annual increments of an initial or 
renewal domain name registration without regard to the specific pricing of .info domain name 
registrations.  
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The Inclusion of Rights Protection Mechanisms (RPMs) in legacy gTLDs 
 
In the case of the proposed renewal of the .info Registry Agreement, as well as other legacy 
gTLD registry agreement renewals (namely, cat, .jobs, .mobi, .pro, .tel, and .travel) inclusion 
of the URS was agreed to via bilateral negotiations between the applicable Registry Operator 
and ICANN org. ICANN org has not moved to make the URS mandatory for any legacy gTLD. 
Additionally, there is nothing restricting registry operators from imposing additional RPMs in 
other ways. 
 
The Registry Agreement Renewal Process 
 
In the registry agreement renewal process, negotiations are initiated between the two 
contracted parties. ICANN org and the registry operator engage in renewal discussions, 
where both parties consider whether to renew the agreement in its current form or transition 
all or part of it to the Base gTLD Registry Agreement. Once the parties are in alignment on 
the form of agreement, a draft renewal agreement is produced by ICANN org for the review 
and comment of the registry operator. After both parties agree on the terms of the proposed 
renewal registry agreement, ICANN org invites the community to comment on the agreement, 
through the public comment process, in order to collect valuable community input before 
proceeding. The proposed renewal of the .info Registry Agreement is a result of this 
established process. The Base gTLD Registry Agreement, which the proposed .info Registry 
Agreement renewal is proposed to align with, was developed with substantial community 
input via the open and transparent multi-stakeholder approach. 
 
Next Steps 
 
ICANN org will consider the public comments received and, in consultation with the ICANN 
Board of Directors, make a decision regarding the proposed registry agreement. 
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Section I:  General Overview and Next Steps 

 
General Overview 
 
ICANN organization posted for public comment the proposed agreement for the renewal of 
the .org Registry Agreement, which expires on 30 June 2019. The proposed .org Registry 
Agreement is the result of discussion, negotiations and agreement between ICANN org and 
Public Interest Registry, a Pennsylvania non-profit corporation – the Registry Operator for the 
.org top-level domain (TLD). 
 
The proposed .org Registry Agreement is based on the current .org Registry Agreement and 
incorporates various terms of the approved base gTLD Registry Agreement modified for a 
legacy TLD. The proposed changes to the .org Registry Agreement are similar to those made 
in several recently renewed “legacy” gTLD agreements, namely .cat, .jobs, .mobi, .pro, .tel, 
and .travel. 
 

ICANN org posted the proposed renewal of the .org Registry Agreement for public comment 
from 18 March 2019 through 29 April 2019. ICANN org received over 3,200 submissions 
during this public comment period, which is comparable to a prior .org Registry Agreement 
renewal comment period in 2006, where over 2,000 comments were received.  
 
Next Steps 
 
ICANN org will consider the public comments received and, in consultation with the ICANN 
Board of Directors, make a decision regarding the proposed registry agreement.  
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Section II:  Contributors 

At the time this report was prepared, over three-thousand, two hundred (3,200) community 
submissions had been received. Due to the large number of comments received, not all contributors 
are identified by name in this report. Contributors consisted of non-profit and charitable organizations, 
individual registrants, and various community stakeholders and groups. Below is a sampling of 
organizations and groups that submitted comments, as well as a list of individual contributors whose 
submissions are quoted in this report. A complete list of contributors and comments can be found at 
the View Comments Submitted link. To the extent that quotations are used in the following narrative 
(Section III), such citations will reference the contributor by their initials as indicated in the below 
tables.  

 

Organizations and Groups: 

Name Submitted by Initials 

AICC, The Independent Packaging Association Michael D’Angelo AICC 

Internet Commerce Association Zak Muscovitch ICA 

The Center for Association Leadership (ASAE) John Graham ASAE 

Youth Sports Collaborative Network Rob Smith YSCN 

GNSO Intellectual Property Constituency (IPC) Brian Scarpelli IPC 

National Council of Nonprofits David L. Thompson NCNP 

International Trademark Association Lori Schulman INTA 

Non-Commercial Stakeholder Group (NCSG) Rafik Dammak NCSG 

Registrar Stakeholder Group Zoe Bonython RrSG 

Electronic Frontier Foundation & Domain 
Names Rights Coalition 

Mitch Stoltz EFF & 
DNRC 

Not for Profit Operational Concerns (NPOC) Joan Kerr NPOC 

Collective Group of Non-Profit Organizations* Briana Thibeau CGNPO 

ICANN Business Constituency (BC) Steve DelBianco BC 

Tucows Inc. Graeme Bunton TC 

American College of Osteopathic Surgeons Carter L. Alleman ACOS 

ICANN At-Large Advisory Committee Submitted by ICANN Policy 
Staff in support of the At-
Large Community 

ALAC 

The Centre for Internet and Society, India Akriti Bopanna CIS 

Foreign Ventures, Inc.  NA FV 

*Collective Group of Non-Profit Organizations includes the following organizations: NPR, YMCA of the 
USA, C-SPAN, National Geographic Society, AARP, The Conservation Fund, Oceana, National Trust 

for Historic Preservation. 

 

Quoted Individual Contributors: 

Name Affiliation (if provided) Initials 

Akbar Ibrahim NA AI 

Kevin Jackson bizZone KJ 

Chad Hunter NA CH 

Michael Ellars NA ME 

A submission from “AT Domain Admin” Anonymous Contributor AC 

Peter Taylor NA PT 
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Thomas Hruska CubicleSoft TH 

Shane Tews Logan Circle Strategies & American 
Enterprise Institute 

ST 

Michael Judd NA MJ 
 

Section III:  Summary of Comments 

 
General Disclaimer:  This section intends to summarize broadly and comprehensively the comments 
submitted to this public comment proceeding but does not address every specific position stated by 
each contributor.  The preparer recommends that readers interested in specific aspects of any of the 
summarized comments, or the full context of others, refer directly to the specific contributions at the 
link referenced above in the “Important Information Links” section (View Comments Submitted). 
Comments received after the closing date of 29 April 2019 may not have been included in the 
summary and analysis of this report. 

 
ICANN org received over 3,200 comments concerning the proposed renewal of the .org 
Registry Agreement. ICANN org appreciates the considerable amount of participation in this 
proceeding and is grateful to those who provided their feedback and suggestions. 
 
Given the amount of feedback received, it is not practical to capture every comment or theme 
of agreement, opposition or new ideas. As such, this public comment summary and analysis 
only identifies areas with a substantial number of similar comments and excludes comments 
unrelated to the proposed renewal.  
 
A complete list of the public comments received can be found via the View Comments 
Submitted link. 
 
Comments submitted generally relate to the following themes: (i) removal of the price cap 
provision, (ii) inclusion of Rights Protection Mechanisms (RPMs), and (iii) the registry 
agreement renewal process. 
 
 
The Removal of the Price Cap Provision 
 
A primary concern voiced in the comments was with respect to the proposed removal of the 
price cap provisions. This provision in the current .org registry agreement limits the wholesale 
price of domain name registrations and the allowable price increases for domain name 
registrations by the registry operator to the registrars.  Commenters with this concern largely 
consisted of individual registrants, registrants writing on behalf of a non-profit organization(s), 
and organizations who serve the interest of registrants.  
 
Commenters provided a variety of reasons for concern about the price cap provision removal. 
Many commenters indicated the existing pricing protections should remain in part because 
they believed legacy TLDs, and the .org TLD in particular, are unique and should be treated 
differently than new gTLDs. They expressed that the .org TLD, and legacy TLDs in general, 
are viewed as public trusts and should be protected and managed as such. In addition to its 
history as a legacy TLD, commenters noted that the .org TLD is also unique in that .org was 
developed, cultivated and established over decades as catering to non-profit and similar 
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charitable organizations. Commenters also indicated that organizations and individuals who 
have historically registered legacy domain names did so under the assumption that prices 
would not suddenly increase. 
 

“the .org gTLD has assumed the reputation as the domain of choice for organisations 
dedicated to serving the public interest… We have come to rely on this reputation to 
help distinguish the online presence of our organizations from the online presence of 
organizations that are not intended to serve the public interest.  As nonprofit 
organizations, we also have come to rely on the certainty and predictability of 
reasonable domain name registration expenses when allocating our limited resources.” 
– CGNPO 

 
There was also a concern that without price controls, prices to renew domain names could 
become prohibitively expensive and the barrier to entry for small non-profits and organizations 
could be significantly raised, leading to a significant negative impact on the non-profit, 
charitable and small organizations who are registrants of the .org TLD.  
 

“The org TLD is overwhelmingly used by non-profits and by removing the caps on the 
prices of org domains, ICANN will make it significantly more difficult for non-profits to 
do business on the internet or raise barriers to entry for new non-profits.” - AI 

 
Commenters also raised concerns about the burden and costs associated with moving their 
web presence to another TLD, which could potentially be capitalized on by the registry 
operator with higher renewal prices without a price cap. 
 

“While individual domains are typically inexpensive, the costs of switching between 
them for an organization can be exceptionally high. Moving from one TLD to another 
might require notifying clients, reprinting materials, updating databases, and 
reconfiguring services. Consequently as consumers are locked in, there either needs 
to be competition at the registry level, or some form of price constraint. Given the 
nature of the contracts, specifically presumptive renewal for the incumbent registry 
operators, registry prices are not subject to competition and do not face the downward 
pricing pressure that every other provider of Internet infrastructure faces.” – TC 

 
Additionally, commenters expressed their perception that the .org TLD’s registry operator is 
inherently positioned as a monopoly, and because of this environment, consumers require 
regulatory pricing protections. 
  

“Having one company able to control pricing for an entire TLD, and to have no 
restrictions, controls or guidelines on their ability to increase the pricing: is in my 
opinion creating a monopoly, with all that implies - definitely counter to the idea of a 
free market. Especially in the area of .org, which is traditionally - and branded - to be 
the domain for not-for-profits…” - KJ 

 
Commenters also conveyed their concern that ICANN org is only acting in the interest of 
contracted parties by removing the price cap provision. Some suggested that ICANN org may 
also be benefitting financially from the removal of the price cap provision.  
 

“Who benefits from the increase in pricing?  Will the service performance increase, 
NO, will the profits to the company running the TLD increase, YES, will ICANN see 
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more money to spend on 5 star resort gatherings or hire more pawns to accomplish 
nothing, YES…” – CH 

 

Commenters also noted that the protections afforded to registrants in the Base gTLD Registry 
Agreement fall short of what they believe should be in place for the .org TLD and believed 
they should not be viewed as a viable replacement to the existing price cap provision.  
 

“It can also be argued that existing .org registrants are somehow "protected" because 
they can renew their .org domain name for ten years before being subjected to 
uncapped price hikes under the Proposed Renewal Agreement. The fact is however, 
that there is no requirement that registrants be expressly notified that they had better 
register for ten years in advance or be subject to unknown, indeterminate, and 
potentially game-changing renewal costs. As such, it is likely that millions of charities 
and non-profits will not take advantage of the ability to renew for ten years… [O]nce 
caps are removed, once the initial ten-year period has elapsed, every single registrant 
is subject to untold, indeterminate, and potentially substantial price hikes, meaning that 
this is nothing but a temporary reprieve. Lastly, the numerous prospective .org 
registrants who want to establish themselves in the most appropriate registry for a 
charity or non-profit at some point in the next ten years, could find themselves subject 
to capricious and expensive registration fees for .org domain names and as such 
receive no benefit whatsoever from the temporary reprieve.” – ICA.  

 
Commenters also expressed concerns about how the removal of the price cap provision 
would impact international communities and charitable organizations that come from 
developing or underdeveloped regions. 
 

“The internet is slowly removing barriers for organizations to network internationally, 
especially in Africa and other poorer counties, however currency exchange rates 
remains an obstacle for non-profit and other organizations in countries with weak 
currencies… By removing price increase limitations, ICANN will merely exclude the 
poor from the much needed international support they so desperately need.” – AC 

 
Commenters questioned whether ICANN org conducted an economic study or research on 
the potential market implications of removing the existing pricing protections.  
 

“The RrSG is concerned that ICANN has arbitrarily chosen to remove pricing 
restrictions that could negatively impact current and future registrants of .ORG, .BIZ, 
and/or .INFO domain names where there is no reasonable competition to influence 
reasonable pricing and without engaging in appropriate market analysis.” – RrSG  

 
Others suggested that perhaps ICANN org should re-evaluate pricing protections in the Base 
Registry Agreement and impose similar price cap provisions across all TLDs.   

 
“Indeed, it is disappointing that the base registry agreement should not favour the 
many over the few, and this is what I mean when I say that the justification seems to 
be back-to-front. Equitable treatment would be equally well served, if not better, by 
requiring price stability in all gTLDs.” – PT 

 
Another concern noted was that the removal of the current price cap provisions in the .org 
TLD would also set a precedent for the lifting of pricing protections on .com and .net TLDs.  
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“this proposed change is easily perceived by myself and many others as testing the 
waters for similarly transitioning .net and then .com to the base pricing model. The 
Registry for .com and .net is Verisign, Inc., which is a publicly traded company on 
NASDAQ (VRSN). That alone is what makes this proposal for changing the pricing 
model for .org a very slippery slope that should not be pursued.” – TH 

 
Comments in favor of the removal of the price cap provision in the .org Registry Agreement 
indicated that ICANN org is not and should not be a price regulator. They also pointed to 
protections that will be made available via the terms incorporated from the base Registry 
agreement and indicated they felt the market was healthy and competitive enough to move to 
market-based pricing for the .org TLD. 
 

“While ICANN is not a regulator, it has had its contracts reviewed by the DOJ’s 
antitrust division, which concluded that only .com had market power in the domain 
space. Allowing .org and future domain names to move to market-based pricing makes 
sense with today’s healthy TLD market, which is populated with many choices for 
consumers to choose from.” – ST 

 
“Moreover, the new Base Registry Agreement guarantees that current registrants have 
the right to lock in current domain prices for their renewals. Both .ORG and .INFO will 
be required to give 6 months of notice before increasing domain renewal prices, and 
must allow registrants to lock-in current prices for up to 10 years… The ability to lock-in 
prior prices for 10 years is valuable to a business registrant who has invested in a 
domain name for branding, labeling, and marketing materials. In the longer term, 
business registrants seek predictability about renewal costs for their domain name(s).” 
– BC 

 
The Inclusion of Rights Protection Mechanisms (RPMs) in legacy gTLDs   
 
Commenters including registrants and organizations who advocate on behalf of registrants 
expressed concern over the addition of RPMs, including Uniform Rapid Suspension (URS), 
into legacy gTLD registry agreements on various grounds. Those who were opposed to 
including the RPMs pointed out that RPMs are not consensus policy for legacy gTLDs, and 
they believed that incorporating RPMs into legacy gTLD registry agreements should be halted 
until the RPM working group completes its review of the RPMs and comes to its final 
recommendations. These commenters also expressed the concern that ICANN org is setting 
substantive policy for gTLDs by adopting elements of the Base gTLD Registry Agreement into 
amended and renewed registry agreements for legacy gTLDs.  
 

“Procedurally, it is inappropriate for the ICANN organization to impose these 
mechanisms on .org, a legacy TLD that dates from the earliest days of the domain 
name system. Such a move must come, if at all, from the ICANN community after an 
evidence-based discussion. ICANN staff have presented no evidence of any need for 
Trademark Claims and URS in the .org TLD.” – EFF and DNRC 

 
Commenters in favor of the addition of enhanced rights protection mechanisms in the .org 
Registry Agreement applauded Public Interest Registry for electing to include the provisions.  
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“The IPC generally supports the transition of ‘legacy’ TLDs to a version of the base 
Registry Agreement, particularly given that the transition involves a partial adoption of 
Rights Protection Mechanisms (RPMs) designed for the release of gTLDs in 2012. The 
IPC also supports the inclusion of Public Interest Commitments and Registry Operator 
Code of Conduct in the proposed .ORG Registry Agreement.” – IPC  

 
The Registry Agreement Renewal Process  
 
Another concern raised by commenters was the process ICANN org has followed to renew 
legacy registry agreements. Specifically, commenters suggested the need for greater 
community input at earlier stages of the negotiation process. 
 

“ICANN should seek community input before negotiating registry agreement renewals 
These proposed agreements were already negotiated and agreed by ICANN and 
Afilias (for .INFO) and Public Interest Registry (for .ORG). At this point, ICANN seeks 
public comment not to renegotiate these agreements, but only to make a report of 
public comments ‘available for the ICANN Board in its consideration of the proposed 
renewal agreement.’… The BC again asks ICANN to solicit community input before it 
enters negotiations with contract parties, so that ICANN understands the priority 
concerns of business users and registrants when it negotiates on our behalf.” – BC 
 

Others felt that a competitive registry operator bidding process should be instated in place of 
presumptive renewal of the agreement. 

 
“If ICANN wants to remove price restrictions in the name of deregulation than they 
need to open up the tender process so that groups that believe they can provide the 
required level of service for lower prices that PIR currently charge are allowed to 
compete.” – MJ 
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Section IV:  Analysis of Comments 

 
General Disclaimer:  This section intends to provide an analysis and evaluation of the comments 
submitted along with explanations regarding the basis for any recommendations provided within the 
analysis.  

 
As the .org Registry Agreement neared its expiration, ICANN org followed the established 
practice of offering the Registry Operator the option of migrating to the Base gTLD Registry 
Agreement for the legacy gTLD. Recent legacy gTLD agreements renewed according to the 
Base gTLD Registry Agreement include .cat, .jobs, .mobi, .pro, .tel and .travel. ICANN org 
migrates legacy TLDs to the Base gTLD Registry Agreement as it provides additional 
safeguards and security and stability requirements which are more robust than what exists in 
legacy agreements. Additionally, the Base gTLD Registry Agreement lays the framework for 
consistency for registries, registrars and registrants, and provides for operational efficiencies 
for ICANN org.  
 
The Removal of the Price Cap Provision 
 
The Base gTLD Registry Agreement does not include the price cap provisions which are in 
the current .org agreement.  The price controls for .org were initially included years ago by the 
US government when the domain name market consisted only of a handful of top-level 
domains. There are now over 1200 generic top-level domains available, and all but a few 
adhere to a standard contract that does not contain price regulation. Removing the price cap 
provisions in the .org Registry Agreement is consistent with the Core Values of ICANN org as 
enumerated in the Bylaws approved by the ICANN community. These values guide ICANN 
org to introduce and promote competition in the registration of domain names and, where 
feasible and appropriate, depend upon market mechanisms to promote and sustain a 
competitive environment in the DNS market.  
 
Aligning with the Base gTLD Registry Agreement would also afford protections to existing 
registrants. The registry operator must provide six months’ notice to registrars for price 
changes and enable registrants to renew for up to 10 years prior to the change taking effect, 
thus enabling a registrant to lock in current prices for up to 10 years in advance of a pricing 
change. Enacting this change will not only allow the .org renewal agreement to conform to the 
Base gTLD Registry Agreement, but also takes into consideration the maturation of the 
domain name market and the goal of treating the Registry Operator equitably with registry 
operators of new gTLDs and other legacy gTLDs utilizing the Base gTLD Registry Agreement.  
   
ICANN org will consider the feedback from the community on this issue.   
 
Registry Fees 
 
ICANN org would also like to clarify a few points raised in the comment forum. The registry 
fees paid to ICANN org are not directly tied to the domain name registration price. The 
proposed registry fees include a fixed amount of US$6,250.00 per calendar quarter and a 
fixed transaction fee of US$0.25 multiplied by the number of annual increments of an initial or 
renewal domain name registration without regard to the specific pricing of .org domain name 
registrations.  
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The Inclusion of Rights Protection Mechanisms (RPMs) in legacy gTLDs   
 
In the case of the proposed renewal of the .org Registry Agreement, as well as other legacy 
gTLD registry agreement renewals (namely, cat, .jobs, .mobi, .pro, .tel, and .travel) inclusion 
of the URS was agreed to via bilateral negotiations between the applicable Registry Operator 
and ICANN org. ICANN org has not moved to make the URS mandatory for any legacy gTLD. 
Additionally, there is nothing restricting registry operators from imposing additional RPMs in 
other ways. 
 
The Registry Agreement Renewal Process  
 
In the registry agreement renewal process, negotiations are initiated between the two 
contracted parties. ICANN org and the registry operator engage in renewal discussions, 
where both parties consider whether to renew the agreement in its current form or transition 
all or part of it to the Base gTLD Registry Agreement. Once the parties are in alignment on 
the form of agreement, a draft renewal agreement is produced by ICANN org for the review 
and comment of the registry operator. After both parties agree on the terms of the proposed 
renewal registry agreement, ICANN org invites the community to comment on the agreement, 
through the public comment process, in order to collect valuable community input before 
proceeding. The proposed renewal of the .org Registry Agreement is a result of this 
established process. The Base gTLD Registry Agreement, which the proposed .org Registry 
Agreement renewal is proposed to align with, was developed with substantial community 
input via the open and transparent multi-stakeholder approach. 
 
Next Steps 
 
ICANN org will consider the public comments received and, in consultation with the ICANN 
Board of Directors, make a decision regarding the proposed registry agreement.  
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ICANN BOARD PAPER NO. 2024.11.10.1b 

TITLE: Renewal of the .XXX Registry Agreement  

PROPOSED ACTION: For Board Consideration and Approval 

EXECUTIVE SUMMARY: 

The Board is being asked to approve the proposed Registry Agreement (RA) renewal 

with ICM Registry LLC (Registry Operator or ICM) for the generic top-level domain 

(gTLD) .XXX, which is set to expire on 30 November 2024.  The current .XXX RA is 

a legacy gTLD agreement with a designated sponsor for the .XXX gTLD. During 

negotiations, ICM (which is under ownership of GoDaddy Registry) asked ICANN to 

renew the .XXX RA using the base gTLD registry agreement (Base RA) and remove 

the gTLD sponsorship in the process. This would align the .XXX RA with the RAs for 

similarly themed .ADULT, .PORN, and .SEX gTLDs that came through the 2012 

Round of the New gTLD Program without sponsorship.  

Legacy gTLD RAs have evolved over time and there is precedent for ICANN to 

remove or modify sponsorship obligations during the RA renewal process. In 2017, 

ICANN renewed the .MOBI RA using the Base RA without sponsorship. Several other 

legacy gTLDs, such as .CAT, .TEL, and .TRAVEL, converted from sponsored to 

community gTLDs at the time of their RA renewal.  

On 18 March 2024, ICANN org posted for public comment a proposed .XXX RA 

renewal, which is on the Base RA without sponsorship, in order to receive input and 

feedback from the community. Following the closing of the public comment period on 

29 April 2024, ICANN org provided the Board with an informational briefing regarding 

the proposed .XXX RA renewal and the nine comments received, and then published a 

Summary Report1 on 13 September 2024, summarizing the feedback received, 

ICANN’s analysis, and next steps regarding the .XXX RA renewal.   

STAFF RECOMMENDATION: 

                                                           
1 See, public comment summary report at: https://itp.cdn.icann.org/en/files/registry-agreement/public- 

comment-summary-report-proposed-renewal-registry-agreement-xxx-top-level-domain-tld2-13-09-2024-

en.pdf. 

https://itp.cdn.icann.org/en/files/registry-agreement/public-comment-summary-report-proposed-renewal-registry-agreement-xxx-top-level-domain-tld2-13-09-2024-en.pdf
https://itp.cdn.icann.org/en/files/registry-agreement/public-comment-summary-report-proposed-renewal-registry-agreement-xxx-top-level-domain-tld2-13-09-2024-en.pdf
https://itp.cdn.icann.org/en/files/registry-agreement/public-comment-summary-report-proposed-renewal-registry-agreement-xxx-top-level-domain-tld2-13-09-2024-en.pdf
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After engaging in bilateral negotiations with the Registry Operator and after a thorough 

review and analysis of all nine public comments received, ICANN org recommends 

that the ICANN Board approve the proposed .XXX Registry Agreement renewal as 

posted for public comment on 18 March 2024, using the current Base RA without the 

sponsorship. 

PROPOSED RESOLUTION: 

Whereas, the Registry Operator for the .XXX generic top-level domain (gTLD), ICM 

Registry LLC, has a Registry Agreement (RA) with ICANN that is set to expire on 30 

November 2024.  

Whereas, ICANN commenced a public comment period from 18 March 2024 through 

29 April 2024 on the proposed .XXX RA renewal, which includes modified provisions 

that are consistent with the current base gTLD registry agreement (Base RA). 

Whereas, the proposed .XXX RA renewal, among other things, is on the Base RA 

without sponsorship, constitutes the second transition of a sponsored community gTLD 

to a non-sponsored gTLD, and contains existing registry operator commitments and 

obligations in the form of voluntary Public Interest Commitments (PICs), consistent 

with gTLD registry agreements from the 2012 Round using the current Base RA. 

Whereas, the public comment period on the proposed .XXX RA renewal closed on 29 

April 2024, with ICANN receiving nine comments.  A summary and analysis of the 

comments were provided to the Board.   

Whereas, the Board has considered all public comments and relevant inputs to ICANN 

that are related to this matter and determined that no revisions to the proposed .XXX 

RA renewal are necessary. 

Resolved (2024.11.10.xx), the Board approves the .XXX RA renewal and authorizes 

the interim President and CEO, or her designee(s), to take such actions as appropriate to 

finalize and execute the agreement. 

RATIONALE FOR RESOLUTION: 

Why is the Board addressing the issue now? 
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ICANN and ICM Registry LLC (ICM) entered into the current .XXX Registry 

Agreement (RA) for the operation of the .XXX gTLD on 31 March 2011, with an initial 

term of ten years that was extended to 30 November 2024. The proposed .XXX RA 

renewal was posted for public comment between 18 March 2024 and 29 April 2024. At 

this time, the Board is approving the proposed .XXX RA renewal for the continued 

operation of the .XXX gTLD.  

What is the proposal being considered?  

ICANN org and ICM have been discussing the path forward for the renewal of the 

.XXX RA for approximately four years. Since the beginning of these bilateral 

negotiations, ICM requested to remove the .XXX gTLD sponsorship and to align the 

.XXX RA with the RAs of the similar-concept .ADULT, .PORN, and .SEX gTLDs. 

The proposed .XXX RA renewal uses the Base RA without sponsorship and includes 

the following: 

● Obligations from the two recent Global Amendments to the Base RA: those to 

combat DNS Abuse2 and employ the Registration Data Access Protocol to provide 

Registration Data Directory Services.3  

● An expanded set of voluntary commitments that continue to include a blend of 

the existing .XXX voluntary commitments, similar to those in the .ADULT, .PORN, 

and .SEX RAs, and terms that reflect obligations from the current .XXX RA.  

● Base RA provisions that benefit multiple stakeholders, including: code of 

conduct obligations; requirements for use of registrars and registry-registrar 

agreements; and provisions enabling ICANN to incorporate future global amendments 

to the Base RA into the .XXX RA without the need for additional or separate processes. 

The Sponsorship Charter contained in the current .XXX RA in Appendix S is not being 

carried over in the .XXX RA renewal. However, key registry operator commitments 

and obligations originating from the .XXX sponsorship are carried over into the .XXX 

RA renewal in the form of voluntary Public Interest Commitments (PICs). When .XXX 

was first introduced, the sponsorship provided a means of developing policies and best 

practices to operate .XXX in a responsible manner. During the 2012 round of the New 

                                                           
2 See, 2024 Global Amendment to the Base RA. 
3 See, 2023 Global Amendment to the Base RA. 

https://itp.cdn.icann.org/en/files/registry-agreements/base-registry-agreement-global-amendment-05-04-2024-en.pdf
https://itp.cdn.icann.org/en/files/registry-agreements/base-registry-agreement-global-amendment-07-08-2023-en.pdf
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gTLD Program, these policies and best practices were proposed by ICM in its 

applications for the .ADULT, .PORN, and .SEX gTLDs and were incorporated into 

those RAs, without sponsorship, as voluntary PICs. The proposed .XXX RA renewal 

emulates the RAs of these other adult-themed gTLDs (.ADULT, .PORN, and .SEX). 

The proposed .XXX RA renewal also includes an addendum that, consistent with other 

legacy gTLDs that have adopted the Base RA, modifies terms in the Base RA that are 

inapplicable due to the nature of the gTLD as a legacy (versus a new) gTLD. Such 

modifications include removing references to the initial delegation of the gTLD, entry 

into the root zone, statements made in the gTLD application, launch of the gTLD, pass-

through fees related to the trademark clearinghouse, and the continued operations 

instrument provisions as they are not applicable to a legacy gTLD that has been in 

operation for over a decade. 

Which stakeholders or others were consulted? 

ICANN org engaged in bilateral negotiations with the Registry Operator to agree to the 

terms to be included in the proposed .XXX RA renewal that was posted for public 

comment. ICANN conducted a public comment period on the proposed .XXX RA 

renewal from 18 March 2024 through 29 April 2024. The summary and analysis report 

was published4 for the community on 13 September 2024, following briefing and 

consultation with the ICANN Board.     

What concerns or issues were raised by the community?  

The Public Comment proceeding5 opened on 18 March 2024 and closed on 29 April 

2024. ICANN received a total of nine comments on the proposed renewal of the .XXX 

RA. All comments received about .XXX moving to the Base RA were supportive of the 

approach, however, there was a divergence in opinion when it came to the question of 

removing the sponsorship. ICANN received five comments against removal of the 

sponsorship, two comments in favor of removing the sponsorship, and two comments 

that were neutral towards removal of the sponsorship. 

                                                           
4See, public comment summary report at https://itp.cdn.icann.org/en/files/registry-agreement/public-

comment-summary-report-proposed-renewal-registry-agreement-xxx-top-level-domain-tld2-13-09-2024-

en.pdf. 
5 See, Public Comment Proceeding on the Proposed Renewal of the .XXX Registry Agreement. 

https://itp.cdn.icann.org/en/files/registry-agreement/public-comment-summary-report-proposed-renewal-registry-agreement-xxx-top-level-domain-tld2-13-09-2024-en.pdf
https://itp.cdn.icann.org/en/files/registry-agreement/public-comment-summary-report-proposed-renewal-registry-agreement-xxx-top-level-domain-tld2-13-09-2024-en.pdf
https://itp.cdn.icann.org/en/files/registry-agreement/public-comment-summary-report-proposed-renewal-registry-agreement-xxx-top-level-domain-tld2-13-09-2024-en.pdf
https://www.icann.org/en/public-comment/proceeding/proposed-renewal-of-the-registry-agreement-for-the-xxx-top-level-domain-tld-18-03-2024
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Of note, the Governmental Advisory Committee (GAC) did not issue a public comment 

or mention the .XXX RA renewal in either its ICANN79 or ICANN80 Communiqués. 

Three of the public comments expressing opposition to the sponsor removal (from the 

At-Large Advisory Committee (ALAC), the Business Constituency (BC), and Michael 

Palage), utilize similar arguments and phrasing, including repeating some 

misconceptions and inaccurate assumptions. 

Two former ALAC Vice-Chairs, Evan Leibovitch and Carlton Samuels, who each 

served as Vice-Chair during the initial delegation of the .XXX gTLD, submitted a 

comment in favor of the sponsor removal and noted their disagreement with the 

comment prepared and submitted by the ALAC.   

Key concerns or issues raised by the community 

1. Comments opposing sponsor removal - regarding the “first mover” advantage: 

A few commenters pointed out that the .XXX gTLD was applied for and approved in a 

special round for sponsored gTLDs, based on the existence of a community the gTLD 

served, the inclusion of a sponsoring organization that represented the community 

served and committed to use the gTLD for that community, and restrictions to ensure 

registrants belonged to that community. In the view of some commenters, the .XXX 

gTLD (in exchange for these commitments) has benefitted by being approved earlier 

and paying a much lower application fee than those of gTLDs from the 2012 Round of 

the New gTLD Program. Some commenters believe that participation in the sponsored 

gTLD round gave the registry a conditionally based economic and timing advantage, 

and that the Registry Operator should not be allowed to remove those restrictions and 

conditions placed upon .XXX because of the first mover advantage they received.    

2. Comments opposing sponsor removal - regarding the perceived removal of 

registry operator commitments and obligations: Some commenters focused on 

registrant eligibility restrictions. These commenters asserted their belief that the 

sponsorship commitments bind the registry to additional registrant validation processes 

that help prevent distribution of child sexual abuse material (CSAM), abuse, and other 

harmful activities from occurring in the .XXX gTLD, and that these obligations should 

not be removed from the RA. Based on ICANN’s analysis, these particular concerns are 

either overstated or based on inaccurate assumptions and misconceptions, which are 
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explained in further detail in the comment summary report6 and the Reference 

Materials. 

3. Comments expressing support for the voluntary Public Interest Commitments to 

remain in the .XXX RA and assurances that the agreement is enforceable by ICANN. 

Three commenters noted the various benefits, such as consumer protection benefits, 

that they believed the voluntary commitments provided. These commenters explicitly 

expressed their desire for those commitments to remain in the .XXX RA and for those 

commitments to be complied with and enforced.   

4. Suggestions from two commenters to include new obligations and commitments 

for the .XXX gTLD alone. For example, one commenter suggested that .XXX would 

benefit from (and ICANN should appoint) a separate, approved independent auditor to 

monitor and evaluate ICM’s compliance with its prevailing baseline policies for .XXX, 

and that the .XXX RA include a new obligation for ICM to publish a quarterly report 

on anti-abuse metrics.  

5. Comments from a few commenters voiced their support for the proposed 

renewal and sponsorship removal. Some commenters noted that the evolution of the 

.XXX RA and its harmonization with other gTLDs on the Base RA is reasonable and 

positive, and shared that the benefits of doing so include reducing public confusion 

regarding policy differences between gTLDs and improving uniformity of application 

for would-be registrants and the general public.   

6. Commenters’ misconceptions about existing obligations and commitments: As 

mentioned earlier, ICANN received comments from Mr. Palage, the BC, and ALAC 

that were each similar in nature. The focus of their concern appears to be centered 

around their belief that certain “commitments” made by ICM are being removed in the 

proposed .XXX RA renewal, specifically registrant restrictions, enhanced registrant 

verification, and enhanced abuse reporting. These commenters contended that changes 

to the commitments made by ICM in Appendix S to the current .XXX RA should have 

been made via the Registry Services Evaluation Policy (RSEP) process or, at a 

minimum, have been supported by a rationale.  

                                                           
6 See, public comment summary report at https://itp.cdn.icann.org/en/files/registry-agreement/public-

comment-summary-report-proposed-renewal-registry-agreement-xxx-top-level-domain-tld2-13-09-2024-

en.pdf. 

https://itp.cdn.icann.org/en/files/registry-agreement/public-comment-summary-report-proposed-renewal-registry-agreement-xxx-top-level-domain-tld2-13-09-2024-en.pdf
https://itp.cdn.icann.org/en/files/registry-agreement/public-comment-summary-report-proposed-renewal-registry-agreement-xxx-top-level-domain-tld2-13-09-2024-en.pdf
https://itp.cdn.icann.org/en/files/registry-agreement/public-comment-summary-report-proposed-renewal-registry-agreement-xxx-top-level-domain-tld2-13-09-2024-en.pdf
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The original public comment summary report was updated on 18 October to more fully 

address this specific point raised in the public comments. The report states:  

The registrant verification practices and contract for labeling and 

monitoring noted in the comments refer to the Start-up Plan for .XXX 

(Appendix S, Part 4.1). Those practices are noted and connected to the 

.XXX TLD start-up and launch plans. If changes were made to the noted 

practices, such changes might have warranted submission of an RSEP 

request by ICM. The issue of whether or not an RSEP request should have 

been submitted by ICM if or when it changed its implementation of its 

Startup Plan does not directly impact the consideration of the proposed 

.XXX RA renewal. 

What significant materials did the Board Review? 

As part of its deliberations, the Board reviewed various materials, including but not 

limited to, the following materials and documents:  

● Current .XXX Registry Agreement, Amendments,  and Appendices 

● Public Comment Proceeding 

● Clean proposed .XXX renewal agreement and addendum 

● Letters from GoDaddy: rationale letter and response to public comments letter 

● Letter from the International Foundation for Online Responsibility (IFFOR) and 

IFFOR posted Questions & Answers  

● Summary and analysis of public comments 

What factors has the Board found to be significant? 

The Board carefully considered the public comments received for the proposed .XXX 

RA renewal, along with the summary and analysis of those comments. The Board also 

considered the terms agreed to by the Registry Operator as part of the bilateral 

negotiations with ICANN org.  

The Board notes that in 2014, ICANN and ICM agreed to Amendment No. 2 to the 

current .XXX RA, wherein obligations and formats from several of the technical 

specifications of the Base RA were incorporated into the .XXX RA, including Data 

https://www.icann.org/en/registry-agreements/xxx/xxx-registry-agreement-31-3-2011-en
https://www.icann.org/en/registry-agreements/details/xxx#amendments
https://www.icann.org/en/registry-agreements/details/xxx#appendices
https://www.icann.org/en/public-comment/proceeding/proposed-renewal-of-the-registry-agreement-for-the-xxx-top-level-domain-tld-18-03-2024
https://itp.cdn.icann.org/en/files/registry-agreement/cleandraftxxxrenewalra-18-03-2024-en.pdf
https://itp.cdn.icann.org/en/files/registry-agreement/cleandraftxxxrenewaladdendum-18-03-2024-en.pdf
https://www.icann.org/en/system/files/correspondence/bezsonoff-to-weinstein-02feb24-en.pdf
https://www.icann.org/en/system/files/correspondence/bezsonoff-to-weinstein-30may24-en.pdf
https://www.icann.org/en/system/files/correspondence/iffor-board-directors-to-icann-18oct23-en.pdf
https://iffor.org/iffor-response-to-queries-following-icann-public-comment-period-us/
https://iffor.org/iffor-response-to-queries-following-icann-public-comment-period-us/
https://itp.cdn.icann.org/en/files/registry-agreement/public-comment-summary-report-proposed-renewal-registry-agreement-xxx-top-level-domain-tld2-13-09-2024-en.pdf
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Escrow, WHOIS, and Zone File Access. In 2017, ICANN and ICM agreed to 

Amendment No. 4, which further aligned parts of the .XXX RA with the Base RA. This 

amendment added Public Interest Commitments (PICs), both those mandated in all 

gTLDs subject to the Base RA, as well as voluntary commitments from ICM. 

Amendment No. 4 also introduced a premise where the fees owed from the Registry 

Operator to ICANN could be adjusted from $2.00 per transaction down to the Base RA 

level of $0.25 per transaction over the course of several years with each adjustment 

contingent on a successful audit by ICANN. The Board notes that current fees owed by 

the Registry Operator for .XXX have reached alignment with the fees set forth in the 

Base RA. The effort to migrate .XXX from its legacy RA to the Base RA has been 

ongoing for nearly eight years as an initiative of ICM and in line with ICANN’s general 

practice of transitioning legacy RAs to the Base RA, where appropriate. In 2017, when 

ICANN and ICM agreed to amend the .XXX RA, many features of the Base RA were 

incorporated into the .XXX RA. With this renewal, the Board notes that it is a logical 

next step to complete the transition using the proposed .XXX RA renewal that was 

posted for public comment as the way forward.  

The Board also acknowledges and recognizes the benefits of aligning the .XXX RA 

with the Base RA, which: provides additional safeguards and security and stability 

requirements compared to legacy agreements; contains standardized technical and 

reporting obligations for registry operators; provides for operational efficiencies for 

ICANN org; establishes consistency for end users; and allows for the automatic 

adoption of any future approved global amendments (such as the recent Registration 

Data Access Protocol (RDAP) global amendment and DNS Abuse global amendment).  

The Board acknowledges that over a decade has passed since the .XXX gTLD was 

delegated and launched. With the introduction of more than a thousand new gTLDs, the 

TLD marketplace has evolved. Pornography exists on the Internet in many namespaces. 

The issues of Child Sexual Abuse Material (CSAM) and other forms and types of 

abuse, including Domain Name System (DNS) abuse, are also not unique to the .XXX 

gTLD.  The Board acknowledges that ICM applied for .XXX during the period of time 

where sponsored applications were accepted in the early 2000s. However, the fact that 

ICM succeeded in an earlier round of expansion of gTLDs does not mean that it is 

inappropriate to consider whether there can be changes to its RA.  
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The Board notes that the .XXX gTLD was not delegated until 2011, six years after 

.MOBI was delegated in 2005 and only two years before the first new gTLDs were 

delegated. The marketplace has evolved significantly over the past 13 years since .XXX 

was delegated, with the introduction of more than 1,000 new gTLDs, including adult-

oriented gTLDs such as .PORN, .ADULT, and .SEX, among other developments. The 

Board acknowledges that as ICANN looks to evolve and improve upon legacy gTLD 

RAs in the renewal process, there is also past precedent for removing a legacy gTLD 

sponsorship. ICANN considered the request from the legacy .MOBI gTLD registry 

operator and the Board approved a resolution7 for the legacy .MOBI RA to take on the 

Base RA and remove its sponsorship in its most recent renewal. Other legacy, 

sponsored gTLDs such as .AERO and .COOP requested to retain the sponsorship, or, 

like .CAT, .TEL, and .TRAVEL, opted to convert to community gTLDs during their 

RA renewal. Only the registry operators of .MOBI and .XXX have made the request to 

remove the sponsorship. ICANN org did not receive any comments or objections to the 

removal of .MOBI’s sponsorship. 

The Board notes that when .XXX was first introduced, the .XXX sponsorship provided 

a means of developing policies and best practices to operate .XXX in a responsible 

manner. During the 2012 Round of the New gTLD Program, these policies and best 

practices were proposed by ICM in its applications for the .ADULT, .PORN, and .SEX 

gTLDs and were incorporated into those RAs without sponsorship as voluntary PICs. 

The Board also notes that the current .XXX sponsor, the International Foundation for 

Online Responsibility (IFFOR), expressed its opinion that the policies that are in place 

(and will remain in place in the .XXX RA renewal) have been “extremely effective” 

and that it is not necessary to maintain a sponsorship with regard to .XXX in order to 

ensure the effectiveness of those policies:  

● “We feel that the Baseline Policies that were developed by IFFOR at the 

creation of the .XXX registry and which remain in force have been extremely 

effective.”8  

                                                           
7 See, ICANN Board resolution on renewal of .MOBI registry contract at 

https://www.icann.org/en/board-activities-and-meetings/materials/approved-resolutions-regular-meeting-

of-the-icann-board-16-03-2017-en#1.d.rationale.  
8See. IFFOR response to queries following ICANN Public Comment Period: Q1. A1 at 

https://iffor.org/iffor-response-to-queries-following-icann-public-comment-period-us/. 

https://www.icann.org/en/board-activities-and-meetings/materials/approved-resolutions-regular-meeting-of-the-icann-board-16-03-2017-en#1.d.rationale
https://www.icann.org/en/board-activities-and-meetings/materials/approved-resolutions-regular-meeting-of-the-icann-board-16-03-2017-en#1.d.rationale
https://iffor.org/iffor-response-to-queries-following-icann-public-comment-period-us/
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● “Those [IFFOR Ombudsman] reviews have revealed how effective the policies 

have been, and continue to be, in preventing abuse within the .XXX namespace. We 

understand that ICM Registry plans to incorporate those policies within a revised .XXX 

Registry Agreement. The continued use of those policies and practices, we believe, will 

produce similar results going forward, and does not require IFFOR to serve as the 

Sponsoring Organization to ensure they are effective.”9 

The Board acknowledges each of the comments that raised concerns about the removal 

of the .XXX sponsorship, and notes that the concerns raised within these comments tie 

the prevention of child sexual abuse material, abuse, and other harmful activities to 

registrant eligibility requirements. While the registrant eligibility requirements noted by 

commenters are not maintained within the proposed .XXX RA renewal, key 

commitments and protections that were included in the current .XXX RA in order to 

protect against abuse still remain in the proposed .XXX RA renewal as voluntary PICs. 

Based upon the comments submitted,10 the Board finds that many of the arguments and 

comments made against removing the sponsorship are based on inaccuracies and were 

provided without evidence to support the allegations and concerns raised.  

The Board notes that the .XXX RA renewal emulates RAs of other adult-themed 

gTLDs (.ADULT, .PORN, and .SEX). These three adult-themed gTLDs are similar in 

concept to the .XXX gTLD, yet are operated as gTLDs on the Base RA and include 

voluntary PICs with similar obligations and commitments as those contained in the 

best-practice policies developed for the .XXX gTLD that are designed to combat 

CSAM. In addition, all four of these adult-themed gTLDs are operated by registry 

operators that are under GoDaddy Registry’s ownership. While .ADULT, .PORN, and 

.SEX contain similar voluntary commitments as .XXX, a key difference from .XXX is 

that they do not include a requirement to be a member of an adult-themed community 

to register a name. Considering the history and evolution of .XXX, the changes seen in 

the marketplace and introduction of thousands of new gTLDs, and input provided by 

the Registry Operator, IFFOR (the .XXX sponsor), and the sponsored gTLD 

                                                           
9See, letter from IFFOR to ICANN at https://www.icann.org/en/system/files/correspondence/iffor-board-

directors-to-icann-18oct23-en.pdf. 
10 See, public comment summary report at https://itp.cdn.icann.org/en/files/registry-agreement/public-

comment-summary-report-proposed-renewal-registry-agreement-xxx-top-level-domain-tld2-13-09-2024-

en.pdf. 

https://www.icann.org/en/system/files/correspondence/iffor-board-directors-to-icann-18oct23-en.pdf
https://www.icann.org/en/system/files/correspondence/iffor-board-directors-to-icann-18oct23-en.pdf
https://itp.cdn.icann.org/en/files/registry-agreement/public-comment-summary-report-proposed-renewal-registry-agreement-xxx-top-level-domain-tld2-13-09-2024-en.pdf
https://itp.cdn.icann.org/en/files/registry-agreement/public-comment-summary-report-proposed-renewal-registry-agreement-xxx-top-level-domain-tld2-13-09-2024-en.pdf
https://itp.cdn.icann.org/en/files/registry-agreement/public-comment-summary-report-proposed-renewal-registry-agreement-xxx-top-level-domain-tld2-13-09-2024-en.pdf
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community, the Board concludes it is practical to evolve the .XXX RA to model these 

examples. In addition to emulating the other adult-themed, non-sponsored gTLDs, the 

proposed .XXX RA renewal retains key protections and registry operator commitments 

from the current .XXX RA by including the existing PICs and obligations and 

provisions currently contained in the .XXX RA and Sponsorship Appendix S.  

Based on the above, the Board believes that proceeding to execute the .XXX renewal 

RA as proposed for public comment does not raise potential significant security, 

stability, and competition issues. 

The Board notes that the current .XXX RA calls for presumptive renewal of the 

agreement at its expiration so long as certain requirements are met. The .XXX RA 

renewal is subject to the negotiation of renewal terms reasonably acceptable to ICANN 

and the Registry Operator. The renewal terms approved by the Board are the result of 

the bilateral negotiations called for in the current .XXX RA, which was shared with the 

community for transparency and input, and transitioning to the form of the Base RA 

would not violate established Generic Names Supporting Organization (GNSO) policy.  

Are there positive or negative community impacts? 

The Board's approval of the proposed .XXX RA renewal offers positive technical and 

operational benefits. As mentioned above, the Board recognizes the benefits of aligning 

the .XXX RA with the Base RA, which provides additional safeguards and security and 

stability requirements compared to legacy agreements, contains standardized technical 

and reporting obligations for registry operators, provides for operational efficiencies for 

ICANN, establishes consistency for end users, and allows for the automatic adoption of 

any future approved global amendments (such as the recent RDAP global amendment 

and DNS Abuse global amendment). 

For instance, the proposed .XXX RA renewal provides that, in the event that any of the 

emergency thresholds for registry functions is reached, the Registry Operator agrees 

that ICANN may designate an emergency interim registry operator of the registry for 

the gTLD, which would mitigate the risks to the stability and security of the DNS. 

Furthermore, technical onboarding of the Registry Operator to comply with the 

provisions in the Base RA will allow the registry to use uniform and automated 
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processes, which will facilitate operation of the gTLD. There will also be positive 

impacts on registrars and registrants. The transition to the Base RA will provide 

consistency across registries leading to a more predictable environment for end-users. 

The fact that the proposed .XXX RA renewal mandates the use of accredited registrars 

that are subject to the current 2013 Registrar Accreditation Agreement also provides 

numerous benefits to registrars and registrants. 

Are there fiscal impacts or ramifications on ICANN Org (strategic plan, operating 

plan, budget); the community; and/or the public? 

There is no significant fiscal impact to ICANN expected from the .XXX RA renewal.  

Are there any security, stability or resiliency issues relating to the DNS? 

The .XXX RA renewal is not expected to create any security, stability, or resiliency 

issues related to the DNS. Using the Base RA to renew the .XXX RA helps establish 

certain benefits including standardization in the industry, end-user benefits, and a more 

future-proof agreement. The technical and operational consistency provided for in the 

obligations within the Base RA leads to a more consistent experience for Internet users, 

registrants, registrars, ICANN, and the industry as a whole as well as more equitable 

treatment of registry operators. Additional safeguards included in the Base RA benefit 

end-users and the broader industry. These safeguards include the registry operator code 

of conduct requirements, the requirement for equitable treatment of registrars, and 

provisions for Emergency Back-end Registry Operators, among others. Lastly, the 

.XXX RA renewal using the Base RA is now able to automatically adopt any approved 

global amendments, such as the recent RDAP and DNS Abuse global amendments, 

thus better aligning the .XXX RA with overall contract evolution. 

Is this decision in the public interest and within ICANN’s mission? 

This decision is in the public interest and within ICANN’s mission.  

In the context of the New gTLD Program: Next Round, the Board raised concerns 

about the inclusion of  PICs/registry voluntary commitments (RVCs) that could have 

the effect of restricting content in gTLDs in the Next Round RAs. This concern was 

raised given the limited scope of ICANN’s Mission as set forth in the ICANN Bylaws, 
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Article 1, Section 1.1. In light of this concern, the Board directed ICANN org to 

facilitate a community consultation to ensure that the framework for implementing 

these recommendations in the Next Round is consistent with the ICANN Bylaws.  

The Board acknowledges that parallels have been drawn between the discussions 

concerning RVCs in the Next Round RAs and the terms in the .XXX RA renewal. 

ICANN org noted this in the public comment on the proposed .XXX RA renewal and 

the matter has been considered at great length. The .XXX RA renewal published for 

public comment retains voluntary PICs that are in the current .XXX RA and carries 

over pre-existing terms that are in the current .XXX RA (in the form of voluntary PICs 

in the .XXX RA renewal).  

The Board notes that the voluntary PICs in the proposed .XXX RA renewal are not new 

commitments, but rather reflect restrictions and obligations that are already in effect for 

.XXX in some form and that are already subject to ICANN Contractual Compliance 

oversight and enforcement. Commenters shared that they want these commitments to be 

retained in the .XXX RA renewal. Retaining these terms in the .XXX RA renewal 

agreement is consistent with gTLDs from the 2012 round of the New gTLD Program 

using the Base RA and emulates the other adult-themed gTLDs from the 2012 round 

(ADULT, .PORN, and .SEX). 

 

Signature Block: 

Submitted by: Theresa Swinehart  

Position: SVP Global Domains and Strategy   

Date Noted: 30 Oct 2024  

Email: Theresa.Swinehart@icann.org  

mailto:theresa.swinehart@icann.org
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ADDENDUM TO REGISTRY AGREEMENT 

 This Addendum to that certain Registry Agreement, dated as of [__], for the .xxx Top-
Level Domain (the “Registry Agreement”), by and between Internet Corporation for Assigned 
Names and Numbers, a California nonprofit public benefit corporation (“ICANN”), and ICM 
Registry, LLC, a Delaware limited liability company (“Registry Operator”), is dated as of [_] 
and is by and among ICANN and Registry Operator (“Addendum”).  ICANN and Registry 
Operator are hereinafter referred to collectively as the “Parties” and individually as a “Party.”  
Capitalized terms used and not defined herein will have the respective meanings given 
thereto in the Registry Agreement.     

 WHEREAS, the Parties previously entered into a registry agreement, dated 31 March 
2011 (the “Previous Registry Agreement”); 

 WHEREAS, the Parties desire to renew the Previous Registry Agreement through the 
execution of the Registry Agreement; 

WHEREAS, the Registry Agreement has certain provisions that are not applicable to 
a previously delegated top level domain, such as the TLD;  

 WHEREAS, the purpose of this Addendum is to amend the Registry Agreement in 
order to modify the provisions that are not applicable to the TLD; and 

 WHEREAS, pursuant to Section 7.6 of the Registry Agreement, the parties may enter 
into bilateral amendments and modifications to the Registry Agreement negotiated solely 
between the Parties.    

 NOW, THEREFORE, in consideration of the above recitals acknowledged herein by 
reference, the Parties, intending to be legally bound hereby, do agree as follows:  

1. No Approved Amendment pursuant to Section 7.6 or Section 7.7 of the Registry 
Agreement shall amend or modify the specific terms of the Registry Agreement that 
are modified or amended pursuant to Section 2 of this Addendum (such terms, 
“Addendum Terms”); provided that the foregoing shall not apply to any other terms 
of any provision of the Registry Agreement, including the remaining unmodified 
terms of any Sections of the Registry Agreement that include the Addendum Terms.  
If an Approved Amendment is approved in accordance with Section 7.6 or Section 7.7 
that would amend or modify any terms of the Registry Agreement that are modified 
by the Addendum Terms, ICANN and the Registry Operator agree to (i) enter into 
good faith discussions regarding whether an amendment to such Addendum Terms 
is appropriate in light of such Approved Amendment and (ii) mutually agree (such 
agreement not to be unreasonably withheld, conditioned or delayed) on an 
appropriate amendment to this Addendum or the Registry Agreement. 

2. The following Sections of the Registry Agreement are hereby modified by the 
Addendum Terms set forth in the column across from such Section. 
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Section Addendum Terms 

1.1  The following terms of Section 1.1 shall be of no force or effect:  

“, subject to the requirements and necessary approvals for 
delegation of the TLD and entry into the root-zone”  

1.3(a)(i) The following terms of Section 1.3(a)(i) shall be of no force or 
effect: 

“and statements made in the registry TLD application,” 

1.3(a)(iii) The terms of Section 1.3(a)(iii) shall be of no force or effect.    

2.3 The following terms of Section 2.3 shall be of no force or effect: 

“within fourteen (14) calendar days after delegation” 

2.4 The following terms of Section 2.4 shall be of no force or effect: 

• “commencing with the first calendar month in which the 
TLD is delegated in the root zone,” 

• “; provided, however, that if the TLD is delegated in the 
root zone after the fifteenth (15th) calendar day of the 
calendar month, Registry Operator may defer the delivery 
of the reports for such first calendar month and instead 
deliver to ICANN such month’s reports no later than the 
time that Registry Operator is required to deliver the 
reports for the immediately following calendar month.  
Registry Operator must include in the Per-Registrar 
Transactions Report any domain name created during 
pre-delegation testing that has not been deleted as of the 
time of delegation (notably but not limited to domains 
registered by Registrar IDs 9995 and/or 9996)” 

2.8 The following terms of the first sentence of Section 2.8 shall be of no 
force or effect: 

• “specify, and” 

• “launch of the TLD and initial registration-related and” 

2.9 The terms of Section 2.9(a) shall be modified to include the 
following at the end of the provision: 

“The Registry-Registrar Agreement referred to in this Section 
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Section Addendum Terms 

2.9(a) is the last Registry-Registrar Agreement for the TLD 
approved by ICANN pursuant to the registry agreement for 
the TLD that immediately preceded this Agreement.” 

2.12 The terms of Section 2.12 shall be of no force or effect. 

2.13 The following terms of Section 2.13 shall be of no force or effect:  

“In addition, in the event of such failure, ICANN shall retain 
and may enforce its rights under the Continued Operations 
Instrument.” 

2.15 The following term of the first sentence of Section 2.15 shall be of 
no force or effect:  

“new” 

4.3(b) The terms of Section 4.3(b) shall be of no force or effect. 

4.3(c) The terms of Section 4.3(c) shall be of no force or effect. 

4.5 The following terms of Section 4.5 shall be of no force or effect:  

“In addition, ICANN or its designee shall retain and may 
enforce its rights under the Continued Operations Instrument 
for the maintenance and operation of the TLD, regardless of 
the reason for termination or expiration of this Agreement.” 

4.6 The reference to “Section 2.12” in Section 4.6 shall be of no force or 
effect. 

6.1(a) The second to last sentence of 6.1(a) is hereby amended and 
restated in its entirety as follows:  

“Registry Operator’s obligation to pay the quarterly registry-
level fixed fee will begin on the Effective Date.”  

The last sentence of Section 6.1(a) shall be of no force or effect. 

6.4 The terms of Section 6.4 shall be of no force or effect. 

6.5 The term “expiration of the first year of this Agreement” in the first 
sentence of Section 6.5 shall be modified to “Effective Date”.  
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Section Addendum Terms 

Specification 
5, § 2 

The terms of Section 2 of Specification 5 are hereby amended and 
restated in their entirety as follows: 

“Two Character Labels. All two character labels that were 
previously reserved by Registry Operator pursuant to prior 
registry agreements between Registry Operator and ICANN 
may be allocated through ICANN-accredited registrars, subject 
to the following: 

2.1 Registration Policy: For all new registrations after 
the Effective Date, Registry Operator must include a 
provision in its publicly available registration policy 
requiring a representation that the registrant of a 
letter/letter two-character ASCII label will take steps to 
ensure against misrepresenting or falsely implying that 
the registrant or its business is affiliated with a 
government or country-code manager if such 
affiliation, sponsorship or endorsement does not exist.  

2.2 Post-Registration Complaint Investigation. Registry 
Operator shall take reasonable steps to investigate and 
respond to any reports from governmental agencies 
and ccTLD operators of conduct that causes confusion 
with the corresponding country code in connection 
with the use of a letter/letter two-character ACSCII 
domain. In responding to such reports, Registry 
Operator will not be required to take any action in 
contravention of applicable law.” 

Specification 
5, § 3.2 

The terms of Section 3.2 of Specification 5 shall be of no force or 
effect. 

Specification 
5, § 3.4 

The following terms of the first sentence of Section 3.4 of 
Specification 5 shall be of no force or effect:  

“Effective upon the conclusion of the No-Activation Period 
specified in Section 6.1 of Specification 6,”  

The following terms of the last sentence of Section 3.4 of 
Specification 5 shall be of no force or effect:  

• “(i)” 

• “, (ii) count towards the one hundred domain names 
available to Registry Operator under Section 3.2 of this 
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Section Addendum Terms 

Specification 5, or (iii) adversely affect Registry Operator’s 
qualification as a .BRAND TLD pursuant to Specification 13 
(.BRAND TLD Provisions) hereto (as applicable)” 

Specification 
5, § 5 

The terms of Section 5 of Specification 5 shall be of no force or 
effect. 

Specification 
5, § 6 

The terms of Section 6 of Specification 5 shall be of no force or 
effect. 

Specification 
6, § 6 

The terms of Section 6 of Specification 6 shall be of no force or 
effect. 

Specification 
7, § 1 

The following term in the second sentence of Section 1 of 
Specification 7 shall be of no force or effect: 

“additional” 

The following terms of Section 1 of Specification 7 shall be of no 
force of effect: 

“Registry Operator shall implement in accordance with 
requirements set forth therein each of the mandatory RPMs 
set forth in the Trademark Clearinghouse as of the date hereof, 
as posted at 
https://www.icann.org/en/resources/registries/tmch-
requirements (the “Trademark Clearinghouse 
Requirements”), which may be revised in immaterial respects 
by ICANN from time to time.  Registry Operator shall not 
mandate that any owner of applicable intellectual property 
rights use any other trademark information aggregation, 
notification, or validation service in addition to or instead of 
the ICANN-designated Trademark Clearinghouse.  If there is a 
conflict between the terms and conditions of this Agreement 
and the Trademark Clearinghouse Requirements, the terms 
and conditions of this Agreement shall control.  Registry 
Operator must enter into a binding and enforceable Registry-
Registrar Agreement with at least one ICANN accredited 
registrar authorizing such registrar(s) to register domain 
names in the TLD as follows: 

a. if Registry Operator conducts a Qualified Launch 
Program or is authorized by ICANN to conduct an 
Approved Launch Program (as those terms are defined 
in the Trademark Clearinghouse Requirements), 
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Section Addendum Terms 

Registry Operator must enter into a binding and 
enforceable Registry-Registrar Agreement with at least 
one ICANN accredited registrar prior to allocating any 
domain names pursuant to such Qualified Launch 
Program or Approved Launch Program, as applicable; 

b. if Registry Operator does not conduct a Qualified 
Launch Program or is not authorized by ICANN to 
conduct an Approved Launch Program, Registry 
Operator must enter into a binding and enforceable 
Registry-Registrar Agreement with at least one ICANN 
accredited registrar at least thirty (30) calendar days 
prior to the expiration date of the Sunrise Period (as 
defined in the Trademark Clearinghouse 
Requirements) for the TLD; or 

c. if this Agreement contains a Specification 13, Registry 
Operator must enter into a binding and enforceable 
Registry-Registrar Agreement with at least one ICANN 
accredited registrar prior to the Claims 
Commencement Date (as defined in Specification 13).” 

Nothing in this Specification 7 shall limit or waive any other 
obligations or requirements of this Agreement applicable to 
Registry Operator, including Section 2.9(a) and Specification 
9.” 

Specification 
8 

The terms of Specification 8 shall be of no force or effect. 

Specification 
9, § 1(b) 

The following terms of Section 1(b) of Specification 9 shall be of no 
force or effect:  

• “(a)” 

• “and (b) may withhold from registration or allocate to 
Registry Operator up to one hundred (100) names 
pursuant to Section 3.2 of Specification 5” 

 
3. Unless a different implementation period is provided  in the Registry Agreement, 

Registry Operator will have a 270 calendar days grace period, beginning on the 
Effective Date, to work with ICANN and backend providers to ensure that all 
additional or changed technical operations between the Agreement and the 
Previous Registry Agreement are implemented. For the avoidance of doubt, Registry 
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Operator shall continue to comply with all existing technical operation 
requirements of the Previous Registry Agreement until Registry Operator has 
implemented the applicable additional or changed technical operation requirements 
and any breach of such existing provision shall be deemed a breach of the Registry 
Agreement. 

4. This Addendum shall constitute an integral part of the Registry Agreement. 
Notwithstanding Section 7.10 of the Registry Agreement, the Registry Agreement 
(including those specifications and documents incorporated by reference to URL 
locations which form a part of it) and this Addendum constitute the entire 
agreement of the parties hereto pertaining to the operation of the TLD and 
supersedes all prior agreements, understandings, negotiations and discussions, 
whether oral or written, between the parties on that subject.  The Registry 
Agreement and this Addendum shall at all times be read together. 

5. Except as specifically provided for in this Addendum, all of the terms of the Registry 
Agreement shall remain unchanged and in full force and effect, and, to the extent 
applicable, such terms shall apply to this Addendum as if it formed part of the 
Registry Agreement. 

6. This Addendum may be executed and delivered (including by electronic 
transmission) in any number of counterparts, and by the different parties hereto in 
separate counterparts, each of which when executed shall be deemed to be an 
original but all of which taken together shall constitute a single instrument.  



 

 

IN WITNESS WHEREOF, the parties hereto have caused this Addendum to be 
executed by their duly authorized representatives. 

INTERNET CORPORATION FOR ASSIGNED NAMES AND NUMBERS  

By: _____________________________ 
 [_] 
 [_] 
  

ICM REGISTRY, LLC 

  
 
By: _____________________________ 
 [_] 
 [_] 
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REGISTRY	AGREEMENT	
	

This	REGISTRY	AGREEMENT	(this	“Agreement”)	is	entered	into	as	of	___________	(the	
“Effective	Date”)	between	Internet	Corporation	for	Assigned	Names	and	Numbers,	a	
California	nonprofit	public	benefit	corporation	(“ICANN”),	and	ICM	Registry,	LLC,	a	
Delaware	limited	liability	company	(“Registry	Operator”).	

ARTICLE 1.	
	

DELEGATION	AND	OPERATION		
OF	TOP–LEVEL	DOMAIN;	REPRESENTATIONS	AND	WARRANTIES	

1.1 Domain	and	Designation.		The	Top-Level	Domain	to	which	this	Agreement	
applies	is	.xxx	(the	“TLD”).		Upon	the	Effective	Date	and	until	the	earlier	of	the	expiration	of	
the	Term	(as	defined	in	Section	4.1)	or	the	termination	of	this	Agreement	pursuant	to	
Article	4,	ICANN	designates	Registry	Operator	as	the	registry	operator	for	the	TLD,	subject	
to	the	requirements	and	necessary	approvals	for	delegation	of	the	TLD	and	entry	into	the	
root-zone.	

1.2 Technical	Feasibility	of	String.		While	ICANN	has	encouraged	and	will	
continue	to	encourage	universal	acceptance	of	all	top-level	domain	strings	across	the	
Internet,	certain	top-level	domain	strings	may	encounter	difficulty	in	acceptance	by	ISPs	
and	webhosters	and/or	validation	by	web	applications.		Registry	Operator	shall	be	
responsible	for	ensuring	to	its	satisfaction	the	technical	feasibility	of	the	TLD	string	prior	to	
entering	into	this	Agreement.	

1.3 Representations	and	Warranties.	

(a) Registry	Operator	represents	and	warrants	to	ICANN	as	follows:	

(i) all	material	information	provided	and	statements	made	in	the	
registry	TLD	application,	and	statements	made	in	writing	during	the	
negotiation	of	this	Agreement,	were	true	and	correct	in	all	material	respects	
at	the	time	made,	and	such	information	or	statements	continue	to	be	true	and	
correct	in	all	material	respects	as	of	the	Effective	Date	except	as	otherwise	
previously	disclosed	in	writing	by	Registry	Operator	to	ICANN;	

(ii) Registry	Operator	is	duly	organized,	validly	existing	and	in	
good	standing	under	the	laws	of	the	jurisdiction	set	forth	in	the	preamble	
hereto,	and	Registry	Operator	has	all	requisite	power	and	authority	and	has	
obtained	all	necessary	approvals	to	enter	into	and	duly	execute	and	deliver	
this	Agreement;	and	

(iii) Registry	Operator	has	delivered	to	ICANN	a	duly	executed	
instrument	that	secures	the	funds	required	to	perform	registry	functions	for	
the	TLD	in	the	event	of	the	termination	or	expiration	of	this	Agreement	(the	
“Continued	Operations	Instrument”),	and	such	instrument	is	a	binding	
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obligation	of	the	parties	thereto,	enforceable	against	the	parties	thereto	in	
accordance	with	its	terms.	

(b) ICANN	represents	and	warrants	to	Registry	Operator	that	ICANN	is	a	
nonprofit	public	benefit	corporation	duly	organized,	validly	existing	and	in	good	standing	
under	the	laws	of	the	State	of	California,	United	States	of	America.		ICANN	has	all	requisite	
power	and	authority	and	has	obtained	all	necessary	corporate	approvals	to	enter	into	and	
duly	execute	and	deliver	this	Agreement.	

ARTICLE 2.	
	

COVENANTS	OF	REGISTRY	OPERATOR	

Registry	Operator	covenants	and	agrees	with	ICANN	as	follows:	

2.1 Approved	Services;	Additional	Services.		Registry	Operator	shall	be	
entitled	to	provide	the	Registry	Services	described	in	clauses	(a)	and	(b)	of	the	first	
paragraph	of	Section	2.1	in	the	Specification	6	attached	hereto	(“Specification	6”)	and	such	
other	Registry	Services	set	forth	on	Exhibit	A	(collectively,	the	“Approved	Services”).		If	
Registry	Operator	desires	to	provide	any	Registry	Service	that	is	not	an	Approved	Service	
or	is	a	material	modification	to	an	Approved	Service	(each,	an	“Additional	Service”),	
Registry	Operator	shall	submit	a	request	for	approval	of	such	Additional	Service	pursuant	
to	the	Registry	Services	Evaluation	Policy	at	https://www.icann.org/rsep,	as	such	policy	
may	be	amended	from	time	to	time	in	accordance	with	the	bylaws	of	ICANN	(as	amended	
from	time	to	time,	the	“ICANN	Bylaws”)	applicable	to	Consensus	Policies	(the	“RSEP”).		
Registry	Operator	may	offer	Additional	Services	only	with	the	written	approval	of	ICANN,	
and,	upon	any	such	approval,	such	Additional	Services	shall	be	deemed	Registry	Services	
under	this	Agreement.		In	its	reasonable	discretion,	ICANN	may	require	an	amendment	to	
this	Agreement	reflecting	the	provision	of	any	Additional	Service	which	is	approved	
pursuant	to	the	RSEP,	which	amendment	shall	be	in	a	form	reasonably	acceptable	to	the	
parties.	

2.2 Compliance	with	Consensus	Policies	and	Temporary	Policies.		Registry	
Operator	shall	comply	with	and	implement	all	Consensus	Policies	and	Temporary	Policies	
found	at	https://www.icann.org/consensus-policies,	as	of	the	Effective	Date	and	as	may	in	
the	future	be	developed	and	adopted	in	accordance	with	the	ICANN	Bylaws,	provided	such	
future	Consensus	Polices	and	Temporary	Policies	are	adopted	in	accordance	with	the	
procedure	and	relate	to	those	topics	and	subject	to	those	limitations	set	forth	in	
Specification	1	attached	hereto	(“Specification	1”).	

2.3 Data	Escrow.		Registry	Operator	shall	comply	with	the	registry	data	escrow	
procedures	set	forth	in	Specification	2	attached	hereto	(“Specification	2”)	within	fourteen	
(14)	calendar	days	after	delegation.	

2.4 Monthly	Reporting.		Within	twenty	(20)	calendar	days	following	the	end	of	
each	calendar	month,	commencing	with	the	first	calendar	month	in	which	the	TLD	is	
delegated	in	the	root	zone,	Registry	Operator	shall	deliver	to	ICANN	reports	in	the	format	
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set	forth	in	Specification	3	attached	hereto	(“Specification	3”);	provided,	however,	that	if	
the	TLD	is	delegated	in	the	root	zone	after	the	fifteenth	(15th)	calendar	day	of	the	calendar	
month,	Registry	Operator	may	defer	the	delivery	of	the	reports	for	such	first	calendar	
month	and	instead	deliver	to	ICANN	such	month’s	reports	no	later	than	the	time	that	
Registry	Operator	is	required	to	deliver	the	reports	for	the	immediately	following	calendar	
month.		Registry	Operator	must	include	in	the	Per-Registrar	Transactions	Report	any	
domain	name	created	during	pre-delegation	testing	that	has	not	been	deleted	as	of	the	time	
of	delegation	(notably	but	not	limited	to	domains	registered	by	Registrar	IDs	9995	and/or	
9996).	

2.5 Publication	of	Registration	Data.		Registry	Operator	shall	provide	public	
access	to	registration	data	in	accordance	with	Specification	4	attached	hereto	
(“Specification	4”).	

2.6 Reserved	Names.		Except	to	the	extent	that	ICANN	otherwise	expressly	
authorizes	in	writing,	Registry	Operator	shall	comply	with	the	requirements	set	forth	in	
Specification	5	attached	hereto	(“Specification	5”).	Registry	Operator	may	at	any	time	
establish	or	modify	policies	concerning	Registry	Operator’s	ability	to	reserve	(i.e.,	withhold	
from	registration	or	allocate	to	Registry	Operator,	but	not	register	to	third	parties,	delegate,	
use,	activate	in	the	DNS	or	otherwise	make	available)	or	block	additional	character	strings	
within	the	TLD	at	its	discretion.		Except	as	specified	in	Specification	5,	if	Registry	Operator	
is	the	registrant	for	any	domain	names	in	the	registry	TLD,	such	registrations	must	be	
through	an	ICANN	accredited	registrar,	and	will	be	considered	Transactions	(as	defined	in	
Section	6.1)	for	purposes	of	calculating	the	Registry-level	transaction	fee	to	be	paid	to	
ICANN	by	Registry	Operator	pursuant	to	Section	6.1.	

2.7 Registry	Interoperability	and	Continuity.		Registry	Operator	shall	comply	
with	the	Registry	Interoperability	and	Continuity	Specifications	as	set	forth	in	Specification	
6	attached	hereto	(“Specification	6”).	

2.8 Protection	of	Legal	Rights	of	Third	Parties.		Registry	Operator	must	
specify,	and	comply	with,	the	processes	and	procedures	for	launch	of	the	TLD	and	initial	
registration-related	and	ongoing	protection	of	the	legal	rights	of	third	parties	as	set	forth	
Specification	7	attached	hereto	(“Specification	7”).		Registry	Operator	may,	at	its	election,	
implement	additional	protections	of	the	legal	rights	of	third	parties.		Any	changes	or	
modifications	to	the	process	and	procedures	required	by	Specification	7	following	the	
Effective	Date	must	be	approved	in	advance	by	ICANN	in	writing.		Registry	Operator	must	
comply	with	all	remedies	imposed	by	ICANN	pursuant	to	Section	2	of	Specification	7,	
subject	to	Registry	Operator’s	right	to	challenge	such	remedies	as	set	forth	in	the	applicable	
procedure	described	therein.		Registry	Operator	shall	take	reasonable	steps	to	investigate	
and	respond	to	any	reports	from	law	enforcement	and	governmental	and	quasi-
governmental	agencies	of	illegal	conduct	in	connection	with	the	use	of	the	TLD.		In	
responding	to	such	reports,	Registry	Operator	will	not	be	required	to	take	any	action	in	
contravention	of	applicable	law.	
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2.9 Registrars.	

(a) All	domain	name	registrations	in	the	TLD	must	be	registered	through	
an	ICANN	accredited	registrar;	provided,	that	Registry	Operator	need	not	use	a	registrar	if	
it	registers	names	in	its	own	name	in	order	to	withhold	such	names	from	delegation	or	use	
in	accordance	with	Section	2.6.		Subject	to	the	requirements	of	Specification	11,	Registry	
Operator	must	provide	non-discriminatory	access	to	Registry	Services	to	all	ICANN	
accredited	registrars	that	enter	into	and	are	in	compliance	with	the	registry-registrar	
agreement	for	the	TLD;	provided	that	Registry	Operator	may	establish	non-discriminatory	
criteria	for	qualification	to	register	names	in	the	TLD	that	are	reasonably	related	to	the	
proper	functioning	of	the	TLD.		Registry	Operator	must	use	a	uniform	non-discriminatory	
agreement	with	all	registrars	authorized	to	register	names	in	the	TLD	(the	“Registry-
Registrar	Agreement”).		Registry	Operator	may	amend	the	Registry-Registrar	Agreement	
from	time	to	time;	provided,	however,	that	any	material	revisions	thereto	must	be	
approved	by	ICANN	before	any	such	revisions	become	effective	and	binding	on	any	
registrar.		Registry	Operator	will	provide	ICANN	and	all	registrars	authorized	to	register	
names	in	the	TLD	at	least	fifteen	(15)	calendar	days	written	notice	of	any	revisions	to	the	
Registry-Registrar	Agreement	before	any	such	revisions	become	effective	and	binding	on	
any	registrar.		During	such	period,	ICANN	will	determine	whether	such	proposed	revisions	
are	immaterial,	potentially	material	or	material	in	nature.		If	ICANN	has	not	provided	
Registry	Operator	with	notice	of	its	determination	within	such	fifteen	(15)	calendar-day	
period,	ICANN	shall	be	deemed	to	have	determined	that	such	proposed	revisions	are	
immaterial	in	nature.		If	ICANN	determines,	or	is	deemed	to	have	determined	under	this	
Section	2.9(a),	that	such	revisions	are	immaterial,	then	Registry	Operator	may	adopt	and	
implement	such	revisions.		If	ICANN	determines	such	revisions	are	either	material	or	
potentially	material,	ICANN	will	thereafter	follow	its	procedure	regarding	review	and	
approval	of	changes	to	Registry-Registrar	Agreements	at	https://www.icann.org/rra-
amendment-procedure,	and	such	revisions	may	not	be	adopted	and	implemented	until	
approved	by	ICANN.		Notwithstanding	the	foregoing	provisions	of	this	Section	2.9(a),	any	
change	to	the	Registry-Registrar	Agreement	that	relates	exclusively	to	the	fee	charged	by	
Registry	Operator	to	register	domain	names	in	the	TLD	will	not	be	subject	to	the	notice	and	
approval	process	specified	in	this	Section	2.9(a),	but	will	be	subject	to	the	requirements	in	
Section	2.10	below. 		

(b) If	Registry	Operator	(i)	becomes	an	Affiliate	or	reseller	of	an	ICANN	
accredited	registrar,	or	(ii)	subcontracts	the	provision	of	any	Registry	Services	to	an	ICANN	
accredited	registrar,	registrar	reseller	or	any	of	their	respective	Affiliates,	then,	in	either	
such	case	of	(i)	or	(ii)	above,	Registry	Operator	will	give	ICANN	prompt	notice	of	the	
contract,	transaction	or	other	arrangement	that	resulted	in	such	affiliation,	reseller	
relationship	or	subcontract,	as	applicable,	including,	if	requested	by	ICANN,	copies	of	any	
contract	relating	thereto;	provided,	that	ICANN	will	treat	such	contract	or	related	
documents	that	are	appropriately	marked	as	confidential	(as	required	by	Section	7.15)	as	
Confidential	Information	of	Registry	Operator	in	accordance	with	Section	7.15	(except	that	
ICANN	may	disclose	such	contract	and	related	documents	to	relevant	competition	
authorities).		ICANN	reserves	the	right,	but	not	the	obligation,	to	refer	any	such	contract,	
related	documents,	transaction	or	other	arrangement	to	relevant	competition	authorities	in	
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the	event	that	ICANN	determines	that	such	contract,	related	documents,	transaction	or	
other	arrangement	might	raise	significant	competition	issues	under	applicable	law.		If	
feasible	and	appropriate	under	the	circumstances,	ICANN	will	give	Registry	Operator	
advance	notice	prior	to	making	any	such	referral	to	a	competition	authority.	

(c) For	the	purposes	of	this	Agreement:		(i)	“Affiliate”	means	a	person	or	
entity	that,	directly	or	indirectly,	through	one	or	more	intermediaries,	or	in	combination	
with	one	or	more	other	persons	or	entities,	controls,	is	controlled	by,	or	is	under	common	
control	with,	the	person	or	entity	specified,	and	(ii)	“control”	(including	the	terms	
“controlled	by”	and	“under	common	control	with”)	means	the	possession,	directly	or	
indirectly,	of	the	power	to	direct	or	cause	the	direction	of	the	management	or	policies	of	a	
person	or	entity,	whether	through	the	ownership	of	securities,	as	trustee	or	executor,	by	
serving	as	an	employee	or	a	member	of	a	board	of	directors	or	equivalent	governing	body,	
by	contract,	by	credit	arrangement	or	otherwise.	

2.10 Pricing	for	Registry	Services.	

(a) With	respect	to	initial	domain	name	registrations,	Registry	Operator	
shall	provide	each	ICANN	accredited	registrar	that	has	executed	the	Registry-Registrar	
Agreement	for	the	TLD	advance	written	notice	of	any	price	increase	(including	as	a	result	
of	the	elimination	of	any	refunds,	rebates,	discounts,	product	tying	or	other	programs	
which	had	the	effect	of	reducing	the	price	charged	to	registrars,	unless	such	refunds,	
rebates,	discounts,	product	tying	or	other	programs	are	of	a	limited	duration	that	is	clearly	
and	conspicuously	disclosed	to	the	registrar	when	offered)	of	no	less	than	thirty	(30)	
calendar	days.		Registry	Operator	shall	offer	registrars	the	option	to	obtain	initial	domain	
name	registrations	for	periods	of	one	(1)	to	ten	(10)	years	at	the	discretion	of	the	registrar,	
but	no	greater	than	ten	(10)	years.	

(b) With	respect	to	renewal	of	domain	name	registrations,	Registry	
Operator	shall	provide	each	ICANN	accredited	registrar	that	has	executed	the	Registry-
Registrar	Agreement	for	the	TLD	advance	written	notice	of	any	price	increase	(including	as	
a	result	of	the	elimination	of	any	refunds,	rebates,	discounts,	product	tying,	Qualified	
Marketing	Programs	or	other	programs	which	had	the	effect	of	reducing	the	price	charged	
to	registrars)	of	no	less	than	one	hundred	eighty	(180)	calendar	days.		Notwithstanding	the	
foregoing	sentence,	with	respect	to	renewal	of	domain	name	registrations:		(i)	Registry	
Operator	need	only	provide	thirty	(30)	calendar	days	notice	of	any	price	increase	if	the	
resulting	price	is	less	than	or	equal	to	(A)	for	the	period	beginning	on	the	Effective	Date	
and	ending	twelve	(12)	months	following	the	Effective	Date,	the	initial	price	charged	for	
registrations	in	the	TLD,	or	(B)	for	subsequent	periods,	a	price	for	which	Registry	Operator	
provided	a	notice	pursuant	to	the	first	sentence	of	this	Section	2.10(b)	within	the	twelve	
(12)	month	period	preceding	the	effective	date	of	the	proposed	price	increase;	and	(ii)	
Registry	Operator	need	not	provide	notice	of	any	price	increase	for	the	imposition	of	the	
Variable	Registry-Level	Fee	set	forth	in	Section	6.3.		Registry	Operator	shall	offer	registrars	
the	option	to	obtain	domain	name	registration	renewals	at	the	current	price	(i.e.,	the	price	
in	place	prior	to	any	noticed	increase)	for	periods	of	one	(1)	to	ten	(10)	years	at	the	
discretion	of	the	registrar,	but	no	greater	than	ten	(10)	years.	
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(c) In	addition,	Registry	Operator	must	have	uniform	pricing	for	renewals	
of	domain	name	registrations	(“Renewal	Pricing”).		For	the	purposes	of	determining	
Renewal	Pricing,	the	price	for	each	domain	registration	renewal	must	be	identical	to	the	
price	of	all	other	domain	name	registration	renewals	in	place	at	the	time	of	such	renewal,	
and	such	price	must	take	into	account	universal	application	of	any	refunds,	rebates,	
discounts,	product	tying	or	other	programs	in	place	at	the	time	of	renewal.		The	foregoing	
requirements	of	this	Section	2.10(c)	shall	not	apply	for	(i)	purposes	of	determining	
Renewal	Pricing	if	the	registrar	has	provided	Registry	Operator	with	documentation	that	
demonstrates	that	the	applicable	registrant	expressly	agreed	in	its	registration	agreement	
with	registrar	to	higher	Renewal	Pricing	at	the	time	of	the	initial	registration	of	the	domain	
name	following	clear	and	conspicuous	disclosure	of	such	Renewal	Pricing	to	such	
registrant,	and	(ii)	discounted	Renewal	Pricing	pursuant	to	a	Qualified	Marketing	Program	
(as	defined	below).		The	parties	acknowledge	that	the	purpose	of	this	Section	2.10(c)	is	to	
prohibit	abusive	and/or	discriminatory	Renewal	Pricing	practices	imposed	by	Registry	
Operator	without	the	written	consent	of	the	applicable	registrant	at	the	time	of	the	initial	
registration	of	the	domain	and	this	Section	2.10(c)	will	be	interpreted	broadly	to	prohibit	
such	practices.		For	purposes	of	this	Section	2.10(c),	a	“Qualified	Marketing	Program”	is	a	
marketing	program	pursuant	to	which	Registry	Operator	offers	discounted	Renewal	
Pricing,	provided	that	each	of	the	following	criteria	is	satisfied:		(i)	the	program	and	related	
discounts	are	offered	for	a	period	of	time	not	to	exceed	one	hundred	eighty	(180)	calendar	
days	(with	consecutive	substantially	similar	programs	aggregated	for	purposes	of	
determining	the	number	of	calendar	days	of	the	program),	(ii)	all	ICANN	accredited	
registrars	are	provided	the	same	opportunity	to	qualify	for	such	discounted	Renewal	
Pricing;	and	(iii)	the	intent	or	effect	of	the	program	is	not	to	exclude	any	particular	
class(es)	of	registrations	(e.g.,	registrations	held	by	large	corporations)	or	increase	the	
renewal	price	of	any	particular	class(es)	of	registrations.		Nothing	in	this	Section	2.10(c)	
shall	limit	Registry	Operator’s	obligations	pursuant	to	Section	2.10(b).	

(d) Registry	Operator	shall	provide	public	query-based	DNS	lookup	
service	for	the	TLD	(that	is,	operate	the	Registry	TLD	zone	servers)	at	its	sole	expense.	

2.11 Contractual	and	Operational	Compliance	Audits. 	

(a) ICANN	may	from	time	to	time	(not	to	exceed	twice	per	calendar	year)	
conduct,	or	engage	a	third	party	to	conduct,	contractual	compliance	audits	to	assess	
compliance	by	Registry	Operator	with	its	representations	and	warranties	contained	in	
Article	1	of	this	Agreement	and	its	covenants	contained	in	Article	2	of	this	Agreement.		Such	
audits	shall	be	tailored	to	achieve	the	purpose	of	assessing	compliance,	and	ICANN	will	(a)	
give	reasonable	advance	notice	of	any	such	audit,	which	notice	shall	specify	in	reasonable	
detail	the	categories	of	documents,	data	and	other	information	requested	by	ICANN,	and	
(b)	use	commercially	reasonable	efforts	to	conduct	such	audit	during	regular	business	
hours	and	in	such	a	manner	as	to	not	unreasonably	disrupt	the	operations	of	Registry	
Operator.		As	part	of	such	audit	and	upon	request	by	ICANN,	Registry	Operator	shall	timely	
provide	all	responsive	documents,	data	and	any	other	information	reasonably	necessary	to	
demonstrate	Registry	Operator’s	compliance	with	this	Agreement.		Upon	no	less	than	ten	
(10)	calendar	days	notice	(unless	otherwise	agreed	to	by	Registry	Operator),	ICANN	may,	
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as	part	of	any	contractual	compliance	audit,	conduct	site	visits	during	regular	business	
hours	to	assess	compliance	by	Registry	Operator	with	its	representations	and	warranties	
contained	in	Article	1	of	this	Agreement	and	its	covenants	contained	in	Article	2	of	this	
Agreement.		ICANN	will	treat	any	information	obtained	in	connection	with	such	audits	that	
is	appropriately	marked	as	confidential	(as	required	by	Section	7.15)	as	Confidential	
Information	of	Registry	Operator	in	accordance	with	Section	7.15.	

(b) Any	audit	conducted	pursuant	to	Section	2.11(a)	will	be	at	ICANN’s	
expense,	unless	(i)	Registry	Operator	(A)	controls,	is	controlled	by,	is	under	common	
control	or	is	otherwise	Affiliated	with,	any	ICANN	accredited	registrar	or	registrar	reseller	
or	any	of	their	respective	Affiliates,	or	(B)	has	subcontracted	the	provision	of	Registry	
Services	to	an	ICANN	accredited	registrar	or	registrar	reseller	or	any	of	their	respective	
Affiliates,	and,	in	either	case	of	(A)	or	(B)	above,	the	audit	relates	to	Registry	Operator’s	
compliance	with	Section	2.14,	in	which	case	Registry	Operator	shall	reimburse	ICANN	for	
all	reasonable	costs	and	expenses	associated	with	the	portion	of	the	audit	related	to	
Registry	Operator’s	compliance	with	Section	2.14,	or	(ii)	the	audit	is	related	to	a	
discrepancy	in	the	fees	paid	by	Registry	Operator	hereunder	in	excess	of	5%	in	a	given	
quarter	to	ICANN’s	detriment,	in	which	case	Registry	Operator	shall	reimburse	ICANN	for	
all	reasonable	costs	and	expenses	associated	with	the	entirety	of	such	audit.		In	either	such	
case	of	(i)	or	(ii)	above,	such	reimbursement	will	be	paid	together	with	the	next	Registry-	
Level	Fee	payment	due	following	the	date	of	transmittal	of	the	cost	statement	for	such	
audit.	

(c) Notwithstanding	Section	2.11(a),	if	Registry	Operator	is	found	not	to	
be	in	compliance	with	its	representations	and	warranties	contained	in	Article	1	of	this	
Agreement	or	its	covenants	contained	in	Article	2	of	this	Agreement	in	two	consecutive	
audits	conducted	pursuant	to	this	Section	2.11,	ICANN	may	increase	the	number	of	such	
audits	to	one	per	calendar	quarter.		

(d) Registry	Operator	will	give	ICANN	immediate	notice	of	Registry	
Operator’s	knowledge	of	the	commencement	of	any	of	the	proceedings	referenced	in	
Section	4.3(d)	or	the	occurrence	of	any	of	the	matters	specified	in	Section	4.3(f).		

2.12 Continued	Operations	Instrument.		Registry	Operator	shall	comply	with	
the	terms	and	conditions	relating	to	the	Continued	Operations	Instrument	set	forth	in	
Specification	8	attached	hereto	(“Specification	8”).	

2.13 Emergency Transition.  Registry Operator agrees that, in the event that any of 
the emergency thresholds for registry functions set forth in Section 6 of Specification 10 is 
reached, ICANN may designate an emergency interim registry operator of the registry for the 
TLD (an “Emergency Operator”) in accordance with ICANN’s registry transition process 
(available at https://www.icann.org/registry-transition-processes) (as the same may be amended 
from time to time, the “Registry Transition Process”) until such time as Registry Operator has 
demonstrated to ICANN’s reasonable satisfaction that it can resume operation of the registry for 
the TLD without the reoccurrence of such failure.  Following such demonstration, Registry 
Operator may transition back into operation of the registry for the TLD pursuant to the 
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procedures set out in the Registry Transition Process, provided that Registry Operator pays all 
reasonable costs incurred (i) by ICANN as a result of the designation of the Emergency Operator 
and (ii) by the Emergency Operator in connection with the operation of the registry for the TLD, 
which costs shall be documented in reasonable detail in records that shall be made available to 
Registry Operator.  In the event ICANN designates an Emergency Operator pursuant to this 
Section 2.13 and the Registry Transition Process, Registry Operator shall provide ICANN or any 
such Emergency Operator with all data (including the data escrowed in accordance with Section 
2.3) regarding operations of the registry for the TLD necessary to maintain operations and 
registry functions that may be reasonably requested by ICANN or such Emergency Operator.  
Registry Operator agrees that ICANN may make any changes it deems necessary to the IANA 
database with respect to the TLD in the event that an Emergency Operator is designated pursuant 
to this Section 2.13.  In addition, in the event of such failure, ICANN shall retain and may 
enforce its rights under the Continued Operations Instrument. 

2.14 Registry	Code	of	Conduct.		In	connection	with	the	operation	of	the	registry	
for	the	TLD,	Registry	Operator	shall	comply	with	the	Registry	Code	of	Conduct	as	set	forth	
in	Specification	9	attached	hereto	(“Specification	9”).	

2.15 Cooperation	with	Economic	Studies.		If	ICANN	initiates	or	commissions	an	
economic	study	on	the	impact	or	functioning	of new	generic	top-level	domains	on	the	
Internet,	the	DNS	or	related	matters,	Registry	Operator	shall	reasonably	cooperate	with	
such	study,	including	by	delivering	to	ICANN	or	its	designee	conducting	such	study	all	data	
related	to	the	operation	of	the	TLD	reasonably	necessary	for	the	purposes	of	such	study	
requested	by	ICANN	or	its	designee,	provided,	that	Registry	Operator	may	withhold	(a)	any	
internal	analyses	or	evaluations	prepared	by	Registry	Operator	with	respect	to	such	data	
and	(b)	any	data	to	the	extent	that	the	delivery	of	such	data	would	be	in	violation	of	
applicable	law.		Any	data	delivered	to	ICANN	or	its	designee	pursuant	to	this	Section	2.15	
that	is	appropriately	marked	as	confidential	(as	required	by	Section	7.15)	shall	be	treated	
as	Confidential	Information	of	Registry	Operator	in	accordance	with	Section	7.15,	provided	
that,	if	ICANN	aggregates	and	makes	anonymous	such	data,	ICANN	or	its	designee	may	
disclose	such	data	to	any	third	party.		Following	completion	of	an	economic	study	for	which	
Registry	Operator	has	provided	data,	ICANN	will	destroy	all	data	provided	by	Registry	
Operator	that	has	not	been	aggregated	and	made	anonymous.	

2.16 Registry	Performance	Specifications.		Registry	Performance	Specifications	
for	operation	of	the	TLD	will	be	as	set	forth	in	Specification	10	attached	hereto	
(“Specification	10”).		Registry	Operator	shall	comply	with	such	Performance	Specifications	
and,	for	a	period	of	at	least	one	(1)	year,	shall	keep	technical	and	operational	records	
sufficient	to	evidence	compliance	with	such	specifications	for	each	calendar	year	during	the	
Term.		

2.17 Additional	Public	Interest	Commitments.		Registry	Operator	shall	comply	
with	the	public	interest	commitments	set	forth	in	Specification	11	attached	hereto	
(“Specification	11”).	

2.18 Personal	Data.		Registry	Operator	shall	(i)	notify	each	ICANN-accredited	
registrar	that	is	a	party	to	the	Registry-Registrar	Agreement	for	the	TLD	of	the	purposes	for	
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which	data	about	any	identified	or	identifiable	natural	person	(“Personal	Data”)	submitted	
to	Registry	Operator	by	such	registrar	is	collected	and	used	under	this	Agreement	or	
otherwise	and	the	intended	recipients	(or	categories	of	recipients)	of	such	Personal	Data,	
and	(ii)	require	such	registrar	to	obtain	the	consent	of	each	registrant	in	the	TLD	for	such	
collection	and	use	of	Personal	Data.		Registry	Operator	shall	take	reasonable	steps	to	
protect	Personal	Data	collected	from	such	registrar	from	loss,	misuse,	unauthorized	
disclosure,	alteration	or	destruction.		Registry	Operator	shall	not	use	or	authorize	the	use	
of	Personal	Data	in	a	way	that	is	incompatible	with	the	notice	provided	to	registrars.	

ARTICLE 3.	
	

COVENANTS	OF	ICANN	

ICANN	covenants	and	agrees	with	Registry	Operator	as	follows:	

3.1 Open	and	Transparent.	Consistent	with	ICANN’s	expressed	mission	and	
core	values,	ICANN	shall	operate	in	an	open	and	transparent	manner.	

3.2 Equitable	Treatment.		ICANN	shall	not	apply	standards,	policies,	
procedures	or	practices	arbitrarily,	unjustifiably,	or	inequitably	and	shall	not	single	out	
Registry	Operator	for	disparate	treatment	unless	justified	by	substantial	and	reasonable	
cause.		

3.3 TLD	Nameservers.		ICANN	will	use	commercially	reasonable	efforts	to	
ensure	that	any	changes	to	the	TLD	nameserver	designations	submitted	to	ICANN	by	
Registry	Operator	(in	a	format	and	with	required	technical	elements	specified	by	ICANN	at	
https://www.iana.org/domains/root/	will	be	implemented	by	ICANN	within	seven	(7)	
calendar	days	or	as	promptly	as	feasible	following	technical	verifications.	

3.4 Root-zone	Information	Publication.		ICANN’s	publication	of	root-zone	
contact	information	for	the	TLD	will	include	Registry	Operator	and	its	administrative	and	
technical	contacts.		Any	request	to	modify	the	contact	information	for	the	Registry	Operator	
must	be	made	in	the	format	specified	from	time	to	time	by	ICANN	at	
https://www.iana.org/domains/root/.	

3.5 Authoritative	Root	Database.		To	the	extent	that	ICANN	is	authorized	to	set	
policy	with	regard	to	an	authoritative	root	server	system	(the	“Authoritative	Root	Server	
System”),	ICANN	shall	use	commercially	reasonable	efforts	to	(a)	ensure	that	the	
authoritative	root	will	point	to	the	top-level	domain	nameservers	designated	by	Registry	
Operator	for	the	TLD,	(b)	maintain	a	stable,	secure,	and	authoritative	publicly	available	
database	of	relevant	information	about	the	TLD,	in	accordance	with	ICANN	publicly	
available	policies	and	procedures,	and	(c)	coordinate	the	Authoritative	Root	Server	System	
so	that	it	is	operated	and	maintained	in	a	stable	and	secure	manner;	provided,	that	ICANN	
shall	not	be	in	breach	of	this	Agreement	and	ICANN	shall	have	no	liability	in	the	event	that	
any	third	party	(including	any	governmental	entity	or	internet	service	provider)	blocks	or	
restricts	access	to	the	TLD	in	any	jurisdiction.	
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ARTICLE 4.	
	

TERM	AND	TERMINATION	

4.1 Term.		The	term	of	this	Agreement	will	be	ten	(10)	years	from	the	Effective	
Date	(as	such	term	may	be	extended	pursuant	to	Section	4.2,	the	“Term”).	

4.2 Renewal.	

(a) This	Agreement	will	be	renewed	for	successive	periods	of	ten	(10)	
years	upon	the	expiration	of	the	initial	Term	set	forth	in	Section	4.1	and	each	successive	
Term,	unless:	

(i) Following	notice	by	ICANN	to	Registry	Operator	of	a	
fundamental	and	material	breach	of	Registry	Operator’s	covenants	set	forth	
in	Article	2	or	breach	of	its	payment	obligations	under	Article	6	of	this	
Agreement,	which	notice	shall	include	with	specificity	the	details	of	the	
alleged	breach,	and	such	breach	has	not	been	cured	within	thirty	(30)	
calendar	days	of	such	notice,	(A)	an	arbitrator	or	court	of	competent	
jurisdiction	has	finally	determined	that	Registry	Operator	has	been	in	
fundamental	and	material	breach	of	such	covenant(s)	or	in	breach	of	its	
payment	obligations,	and	(B)	Registry	Operator	has	failed	to	comply	with	
such	determination	and	cure	such	breach	within	ten	(10)	calendar	days	or	
such	other	time	period	as	may	be	determined	by	the	arbitrator	or	court	of	
competent	jurisdiction;	or	

(ii) During	the	then	current	Term,	Registry	Operator	shall	have	
been	found	by	an	arbitrator	(pursuant	to	Section	5.2	of	this	Agreement)	or	a	
court	of	competent	jurisdiction	on	at	least	three	(3)	separate	occasions	to	
have	been	in	(A)	fundamental	and	material	breach	(whether	or	not	cured)	of	
Registry	Operator’s	covenants	set	forth	in	Article	2	or	(B)	breach	of	its	
payment	obligations	under	Article	6	of	this	Agreement.	

(b) Upon	the	occurrence	of	the	events	set	forth	in	Section	4.2(a)	(i)	or	(ii),	
the	Agreement	shall	terminate	at	the	expiration	of	the	then-current	Term.	

4.3 Termination	by	ICANN.	

(a) ICANN	may,	upon	notice	to	Registry	Operator,	terminate	this	
Agreement	if:		(i)	Registry	Operator	fails	to	cure	(A)	any	fundamental	and	material	breach	
of	Registry	Operator’s	representations	and	warranties	set	forth	in	Article	1	or	covenants	
set	forth	in	Article	2,	or	(B)	any	breach	of	Registry	Operator’s	payment	obligations	set	forth	
in	Article	6	of	this	Agreement,	each	within	thirty	(30)	calendar	days	after	ICANN	gives	
Registry	Operator	notice	of	such	breach,	which	notice	will	include	with	specificity	the	
details	of	the	alleged	breach,	(ii)	an	arbitrator	or	court	of	competent	jurisdiction	has	finally	
determined	that	Registry	Operator	is	in	fundamental	and	material	breach	of	such	
covenant(s)	or	in	breach	of	its	payment	obligations,	and	(iii)	Registry	Operator	fails	to	
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comply	with	such	determination	and	cure	such	breach	within	ten	(10)	calendar	days	or	
such	other	time	period	as	may	be	determined	by	the	arbitrator	or	court	of	competent	
jurisdiction.		

(b) ICANN	may,	upon	notice	to	Registry	Operator,	terminate	this	
Agreement	if	Registry	Operator	fails	to	complete	all	testing	and	procedures	(identified	by	
ICANN	in	writing	to	Registry	Operator	prior	to	the	date	hereof)	for	delegation	of	the	TLD	
into	the	root	zone	within	twelve	(12)	months	of	the	Effective	Date.	Registry	Operator	may	
request	an	extension	for	up	to	additional	twelve	(12)	months	for	delegation	if	it	can	
demonstrate,	to	ICANN’s	reasonable	satisfaction,	that	Registry	Operator	is	working	
diligently	and	in	good	faith	toward	successfully	completing	the	steps	necessary	for	
delegation	of	the	TLD.	Any	fees	paid	by	Registry	Operator	to	ICANN	prior	to	such	
termination	date	shall	be	retained	by	ICANN	in	full.	

(c) ICANN	may,	upon	notice	to	Registry	Operator,	terminate	this	
Agreement	if	(i)	Registry	Operator	fails	to	cure	a	material	breach	of	Registry	Operator’s	
obligations	set	forth	in	Section	2.12	of	this	Agreement	within	thirty	(30)	calendar	days	of	
delivery	of	notice	of	such	breach	by	ICANN,	or	if	the	Continued	Operations	Instrument	is	
not	in	effect	for	greater	than	sixty	(60)	consecutive	calendar	days	at	any	time	following	the	
Effective	Date,	(ii)	an	arbitrator	or	court	of	competent	jurisdiction	has	finally	determined	
that	Registry	Operator	is	in	material	breach	of	such	covenant,	and	(iii)	Registry	Operator	
fails	to	cure	such	breach	within	ten	(10)	calendar	days	or	such	other	time	period	as	may	be	
determined	by	the	arbitrator	or	court	of	competent	jurisdiction.	

(d) ICANN	may,	upon	notice	to	Registry	Operator,	terminate	this	
Agreement	if	(i)	Registry	Operator	makes	an	assignment	for	the	benefit	of	creditors	or	
similar	act,	(ii)	attachment,	garnishment	or	similar	proceedings	are	commenced	against	
Registry	Operator,	which	proceedings	are	a	material	threat	to	Registry	Operator’s	ability	to	
operate	the	registry	for	the	TLD,	and	are	not	dismissed	within	sixty	(60)	calendar	days	of	
their	commencement,	(iii)	a	trustee,	receiver,	liquidator	or	equivalent	is	appointed	in	place	
of	Registry	Operator	or	maintains	control	over	any	of	Registry	Operator’s	property,	(iv)	
execution	is	levied	upon	any	material	property	of	Registry	Operator	that,	if	levied,	would	
reasonably	be	expected	to	materially	and	adversely	affect	Registry	Operator’s	ability	to	
operate	the	registry	for	the	TLD,	(v)	proceedings	are	instituted	by	or	against	Registry	
Operator	under	any	bankruptcy,	insolvency,	reorganization	or	other	laws	relating	to	the	
relief	of	debtors	and	such	proceedings	are	not	dismissed	within	sixty	(60)	calendar	days	of	
their	commencement	(if	such	proceedings	are	instituted	by	Registry	Operator	or	its	
Affiliates)	or	one	hundred	and	eighty	(180)	calendar	days	of	their	commencement	(if	such	
proceedings	are	instituted	by	a	third	party	against	Registry	Operator),	or	(vi)	Registry	
Operator	files	for	protection	under	the	United	States	Bankruptcy	Code,	11	U.S.C.	Section	
101,	et	seq.,	or	a	foreign	equivalent	or	liquidates,	dissolves	or	otherwise	discontinues	its	
operations	or	the	operation	of	the	TLD.		

(e) ICANN	may,	upon	thirty	(30)	calendar	days’	notice	to	Registry	
Operator,	terminate	this	Agreement	pursuant	to	a	determination	by	any	PDDRP	panel	or	
RRDRP	panel	under	Section	2	of	Specification	7	or	a	determination	by	any	PICDRP	panel		
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under	Section	2,	Section	3	or	any	other	applicable	Section	of	Specification	11,	subject	to	
Registry	Operator’s	right	to	challenge	such	termination	as	set	forth	in	the	applicable	
procedure	described	therein.			

(f) ICANN	may,	upon	notice	to	Registry	Operator,	terminate	this	
Agreement	if	(i)	Registry	Operator	knowingly	employs	any	officer	who	is	convicted	of	a	
misdemeanor	related	to	financial	activities	or	of	any	felony,	or	is	judged	by	a	court	of	
competent	jurisdiction	to	have	committed	fraud	or	breach	of	fiduciary	duty,	or	is	the	
subject	of	a	judicial	determination	that	ICANN	reasonably	deems	as	the	substantive	
equivalent	of	any	of	the	foregoing	and	such	officer	is	not	terminated	within	thirty	(30)	
calendar	days	of	Registry	Operator’s	knowledge	of	the	foregoing,	or	(ii)	any	member	of	
Registry	Operator’s	board	of	directors	or	similar	governing	body	is	convicted	of	a	
misdemeanor	related	to	financial	activities	or	of	any	felony,	or	is	judged	by	a	court	of	
competent	jurisdiction	to	have	committed	fraud	or	breach	of	fiduciary	duty,	or	is	the	
subject	of	a	judicial	determination	that	ICANN	reasonably	deems	as	the	substantive	
equivalent	of	any	of	the	foregoing	and	such	member	is	not	removed	from	Registry	
Operator’s	board	of	directors	or	similar	governing	body	within	thirty	(30)	calendar	days	of	
Registry	Operator’s	knowledge	of	the	foregoing.		

(g) ICANN	may,	upon	thirty	(30)	calendar	days’	notice	to	Registry	
Operator,	terminate	this	Agreement	as	specified	in	Section	7.5.	

4.4 Termination	by	Registry	Operator.	

(a) Registry	Operator	may	terminate	this	Agreement	upon	notice	to	
ICANN	if	(i)	ICANN	fails	to	cure	any	fundamental	and	material	breach	of	ICANN’s	covenants	
set	forth	in	Article	3,	within	thirty	(30)	calendar	days	after	Registry	Operator	gives	ICANN	
notice	of	such	breach,	which	notice	will	include	with	specificity	the	details	of	the	alleged	
breach,	(ii)	an	arbitrator	or	court	of	competent	jurisdiction	has	finally	determined	that	
ICANN	is	in	fundamental	and	material	breach	of	such	covenants,	and	(iii)	ICANN	fails	to	
comply	with	such	determination	and	cure	such	breach	within	ten	(10)	calendar	days	or	
such	other	time	period		as	may	be	determined	by	the	arbitrator	or	court	of	competent	
jurisdiction.	

(b) Registry	Operator	may	terminate	this	Agreement	for	any	reason	upon	
one	hundred	eighty	(180)	calendar	day	advance	notice	to	ICANN.			

4.5 Transition	of	Registry	upon	Termination	of	Agreement.		Upon	expiration	
of	the	Term	pursuant	to	Section	4.1	or	Section	4.2	or	any	termination	of	this	Agreement	
pursuant	to	Section	4.3	or	Section	4.4,	Registry	Operator	shall	provide	ICANN	or	any	
successor	registry	operator	that	may	be	designated	by	ICANN	for	the	TLD	in	accordance	
with	this	Section	4.5	with	all	data	(including	the	data	escrowed	in	accordance	with	Section	
2.3)	regarding	operations	of	the	registry	for	the	TLD	necessary	to	maintain	operations	and	
registry	functions	that	may	be	reasonably	requested	by	ICANN	or	such	successor	registry	
operator.		After	consultation	with	Registry	Operator,	ICANN	shall	determine	whether	or	not	
to	transition	operation	of	the	TLD	to	a	successor	registry	operator	in	its	sole	discretion	and	
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in	conformance	with	the	Registry	Transition	Process;	provided,	however,	that	(i)	ICANN	
will	take	into	consideration	any	intellectual	property	rights	of	Registry	Operator	(as	
communicated	to	ICANN	by	Registry	Operator)	in	determining	whether	to	transition	
operation	of	the	TLD	to	a	successor	registry	operator	and	(ii)	if	Registry	Operator	
demonstrates	to	ICANN’s	reasonable	satisfaction	that	(A)	all	domain	name	registrations	in	
the	TLD	are	registered	to,	and	maintained	by,	Registry	Operator	or	its	Affiliates	for	their	
exclusive	use,	(B)	Registry	Operator	does	not	sell,	distribute	or	transfer	control	or	use	of	
any	registrations	in	the	TLD	to	any	third	party	that	is	not	an	Affiliate	of	Registry	Operator,	
and	(C)	transitioning	operation	of	the	TLD	is	not	necessary	to	protect	the	public	interest,	
then	ICANN	may	not	transition	operation	of	the	TLD	to	a	successor	registry	operator	upon	
the	expiration	or	termination	of	this	Agreement	without	the	consent	of	Registry	Operator	
(which	shall	not	be	unreasonably	withheld,	conditioned	or	delayed).		For	the	avoidance	of	
doubt,	the	foregoing	sentence	shall	not	prohibit	ICANN	from	delegating	the	TLD	pursuant	
to	a	future	application	process	for	the	delegation	of	top-level	domains,	subject	to	any	
processes	and	objection	procedures	instituted	by	ICANN	in	connection	with	such	
application	process	intended	to	protect	the	rights	of	third	parties.		Registry	Operator	
agrees	that	ICANN	may	make	any	changes	it	deems	necessary	to	the	IANA	database with	
respect	to	the	TLD	in	the	event	of	a	transition	of	the	TLD	pursuant	to	this	Section	4.5.		In	
addition,	ICANN	or	its	designee	shall	retain	and	may	enforce	its	rights	under	the	Continued	
Operations	Instrument	for	the	maintenance	and	operation	of	the	TLD,	regardless	of	the	
reason	for	termination	or	expiration	of	this	Agreement.	

4.6 Effect	of	Termination.		Upon	any	expiration	of	the	Term	or	termination	of	
this	Agreement,	the	obligations	and	rights	of	the	parties	hereto	shall	cease,	provided	that	
such	expiration	or	termination	of	this	Agreement	shall	not	relieve	the	parties	of	any	
obligation	or	breach	of	this	Agreement	accruing	prior	to	such	expiration	or	termination,	
including,	without	limitation,	all	accrued	payment	obligations	arising	under	Article	6.		In	
addition,	Article	5,	Article	7,	Section	2.12,	Section	4.5,	and	this	Section	4.6	shall	survive	the	
expiration	or	termination	of	this	Agreement.		For	the	avoidance	of	doubt,	the	rights	of	
Registry	Operator	to	operate	the	registry	for	the	TLD	shall	immediately	cease	upon	any	
expiration	of	the	Term	or	termination	of	this	Agreement.	

ARTICLE 5.	
	

DISPUTE	RESOLUTION	

5.1 Mediation.		In	the	event	of	any	dispute	arising	under	or	in	connection	with	
this	Agreement,	before	either	party	may	initiate	arbitration	pursuant	to	Section	5.2	below,	
ICANN	and	Registry	Operator	must	attempt	to	resolve	the	dispute	through	mediation	in	
accordance	with	the	following	terms	and	conditions:	

(a) A	party	shall	submit	a	dispute	to	mediation	by	written	notice	to	the	
other	party.	The	mediation	shall	be	conducted	by	a	single	mediator	selected	by	the	parties.	
If	the	parties	cannot	agree	on	a	mediator	within	fifteen	(15)	calendar	days	of	delivery	of	
written	notice	pursuant	to	this	Section	5.1,	the	parties	will	promptly	select	a	mutually	
acceptable	mediation	provider	entity,	which	entity	shall,	as	soon	as	practicable	following	
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such	entity’s	selection,	designate	a	mediator,	who	is	a	licensed	attorney	with	general	
knowledge	of	contract	law,	has	no	ongoing	business	relationship	with	either	party	and,	to	
the	extent	necessary	to	mediate	the	particular	dispute,	general	knowledge	of	the	domain	
name	system.	Any	mediator	must	confirm	in	writing	that	he	or	she	is	not,	and	will	not	
become	during	the	term	of	the	mediation,	an	employee,	partner,	executive	officer,	director,	
or	security	holder	of	ICANN	or	Registry	Operator.		If	such	confirmation	is	not	provided	by	
the	appointed	mediator,	then	a	replacement	mediator	shall	be	appointed	pursuant	to	this	
Section	5.1(a).	

(b) The	mediator	shall	conduct	the	mediation	in	accordance	with	the	
rules	and	procedures	that	he	or	she	determines	following	consultation	with	the	parties.		
The	parties	shall	discuss	the	dispute	in	good	faith	and	attempt,	with	the	mediator’s	
assistance,	to	reach	an	amicable	resolution	of	the	dispute.		The	mediation	shall	be	treated	
as	a	settlement	discussion	and	shall	therefore	be	confidential	and	may	not	be	used	against	
either	party	in	any	later	proceeding	relating	to	the	dispute,	including	any	arbitration	
pursuant	to	Section	5.2.		The	mediator	may	not	testify	for	either	party	in	any	later	
proceeding	relating	to	the	dispute.		

(c) Each	party	shall	bear	its	own	costs	in	the	mediation.		The	parties	shall	
share	equally	the	fees	and	expenses	of	the	mediator.		Each	party	shall	treat	information	
received	from	the	other	party	pursuant	to	the	mediation	that	is	appropriately	marked	as	
confidential	(as	required	by	Section	7.15)	as	Confidential	Information	of	such	other	party	in	
accordance	with	Section	7.15.	

(d) If	the	parties	have	engaged	in	good	faith	participation	in	the	
mediation	but	have	not	resolved	the	dispute	for	any	reason,	either	party	or	the	mediator	
may	terminate	the	mediation	at	any	time	and	the	dispute	can	then	proceed	to	arbitration	
pursuant	to	Section	5.2	below.		If	the	parties	have	not	resolved	the	dispute	for	any	reason	
by	the	date	that	is	ninety	(90)	calendar	days	following	the	date	of	the	notice	delivered	
pursuant	to	Section	5.1(a),	the	mediation	shall	automatically	terminate	(unless	extended	by	
agreement	of	the	parties)	and	the	dispute	can	then	proceed	to	arbitration	pursuant	to	
Section	5.2	below.		

5.2 Arbitration.		Disputes	arising	under	or	in	connection	with	this	Agreement	
that	are	not	resolved	pursuant	to	Section	5.1,	including	requests	for	specific	performance,	
will	be	resolved	through	binding	arbitration	conducted	pursuant	to	the	rules	of	the	
International	Court	of	Arbitration	of	the	International	Chamber	of	Commerce	(the	“ICC”).		
The	arbitration	will	be	conducted	in	the	English	language	and	will	occur	in	Los	Angeles	
County,	California.		Any	arbitration	will	be	in	front	of	a	single	arbitrator,	unless	(i)	ICANN	is	
seeking	punitive	or	exemplary	damages,	or	operational	sanctions,	(ii)	the	parties	agree	in	
writing	to	a	greater	number	of	arbitrators,	or	(iii)	the	dispute	arises	under	Section	7.6	or	
7.7.		In	the	case	of	clauses	(i),	(ii)	or	(iii)	in	the	preceding	sentence,	the	arbitration	will	be	in	
front	of	three	arbitrators	with	each	party	nominating	one	arbitrator	for	confirmation	by	the	
ICC	and	the	two	selected	arbitrators	nominating	the	third	arbitrator	for	confirmation	by	
the	ICC.		For	an	arbitration	in	front	of	a	sole	arbitrator,	Registry	Operator	and	ICANN	may,	
by	mutual	agreement,	nominate	the	sole	arbitrator	for	confirmation	by	the	ICC.		If	the	
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parties	fail	to	nominate	a	sole	arbitrator	or,	in	the	case	of	an	arbitration	in	front	of	three	
arbitrators,	either	party	fails	to	nominate	an	arbitrator,	in	each	case	within	thirty	(30)	
calendar	days	from	the	date	when	a	party’s	request	for	arbitration	has	been	received	by	the	
other	party,	or	within	such	additional	time	as	may	be	allowed	by	the	Secretariat	of	the	
Court	of	the	ICC,	the	arbitrator(s)	shall	be	appointed	by	the	ICC.		If	any	nominated	
arbitrator	is	not	confirmed	by	the	ICC,	the	party	or	persons	that	appointed	such	arbitrator	
shall	promptly	nominate	a	replacement	arbitrator	for	confirmation	by	the	ICC.		In	order	to	
expedite	the	arbitration	and	limit	its	cost,	the	arbitrator(s)	shall	establish	page	limits	for	
the	parties’	filings	in	conjunction	with	the	arbitration,	and	should	the	arbitrator(s)	
determine	that	a	hearing	is	necessary,	the	hearing	shall	be	limited	to	one	(1)	calendar	day,	
provided	that	in	any	arbitration	in	which	ICANN	is	seeking	punitive	or	exemplary	damages,	
or	operational	sanctions,	the	hearing	may	be	extended	for	one	(1)	additional	calendar	day	if	
agreed	upon	by	the	parties	or	ordered	by	the	arbitrator(s)	based	on	the	arbitrator(s)	
independent	determination	or	the	reasonable	request	of	one	of	the	parties	thereto.		The	
prevailing	party	in	the	arbitration	will	have	the	right	to	recover	its	costs	and	reasonable	
attorneys’	fees,	which	the	arbitrator(s)	shall	include	in	the	awards.		In	the	event	the	
arbitrators	determine	that	Registry	Operator	has	been	repeatedly	and	willfully	in	
fundamental	and	material	breach	of	its	obligations	set	forth	in	Article	2,	Article	6	or	Section	
5.4	of	this	Agreement,	ICANN	may	request	the	arbitrators	award	punitive	or	exemplary	
damages,	or	operational	sanctions	(including	without	limitation	an	order	temporarily	
restricting	Registry	Operator’s	right	to	sell	new	registrations).		Each	party	shall	treat	
information	received	from	the	other	party	pursuant	to	the	arbitration	that	is	appropriately	
marked	as	confidential	(as	required	by	Section	7.15)	as	Confidential	Information	of	such	
other	party	in	accordance	with	Section	7.15.	In	any	litigation	involving	ICANN	concerning	
this	Agreement,	jurisdiction	and	exclusive	venue	for	such	litigation	will	be	in	a	court	
located	in	Los	Angeles	County,	California;	however,	the	parties	will	also	have	the	right	to	
enforce	a	judgment	of	such	a	court	in	any	court	of	competent	jurisdiction.	

5.3 Limitation	of	Liability.		ICANN’s	aggregate	monetary	liability	for	violations	
of	this	Agreement	will	not	exceed	an	amount	equal	to	the	Registry-Level	Fees	paid	by	
Registry	Operator	to	ICANN	within	the	preceding	twelve-month	period	pursuant	to	this	
Agreement	(excluding	the	Variable	Registry-Level	Fee	set	forth	in	Section	6.3,	if	any).		
Registry	Operator’s	aggregate	monetary	liability	to	ICANN	for	breaches	of	this	Agreement	
will	be	limited	to	an	amount	equal	to	the	fees	paid	to	ICANN	during	the	preceding	twelve-
month	period	(excluding	the	Variable	Registry-Level	Fee	set	forth	in	Section	6.3,	if	any),	
and	punitive	and	exemplary	damages,	if	any,	awarded	in	accordance	with	Section	5.2,	
except	with	respect	to	Registry	Operator’s	indemnification	obligations	pursuant	to	Section	
7.1	and	Section	7.2.		In	no	event	shall	either	party	be	liable	for	special,	punitive,	exemplary	
or	consequential	damages	arising	out	of	or	in	connection	with	this	Agreement	or	the	
performance	or	nonperformance	of	obligations	undertaken	in	this	Agreement,	except	as	
provided	in	Section	5.2.		Except	as	otherwise	provided	in	this	Agreement,	neither	party	
makes	any	warranty,	express	or	implied,	with	respect	to	the	services	rendered	by	itself,	its	
servants	or	agents,	or	the	results	obtained	from	their	work,	including,	without	limitation,	
any	implied	warranty	of	merchantability,	non-infringement	or	fitness	for	a	particular	
purpose.		
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5.4 Specific	Performance.		Registry	Operator	and	ICANN	agree	that	irreparable	
damage	could	occur	if	any	of	the	provisions	of	this	Agreement	was	not	performed	in	
accordance	with	its	specific	terms.		Accordingly,	the	parties	agree	that	they	each	shall	be	
entitled	to	seek	from	the	arbitrator	or	court	of	competent	jurisdiction	specific	performance	
of	the	terms	of	this	Agreement	(in	addition	to	any	other	remedy	to	which	each	party	is	
entitled).	

ARTICLE 6.	
	

FEES	

6.1 Registry-Level	Fees.			

(a) Registry	Operator	shall	pay	ICANN	a	registry-level	fee	equal	to	(i)	the	
registry	fixed	fee	of	US$6,250	per	calendar	quarter	and	(ii)	the	registry-level	transaction	
fee	(collectively,	the	“Registry-Level	Fees”).		The	registry-level	transaction	fee	will	be	equal	
to	the	number	of	annual	increments	of	an	initial	or	renewal	domain	name	registration	(at	
one	or	more	levels,	and	including	renewals	associated	with	transfers	from	one	ICANN-
accredited	registrar	to	another,	each	a	“Transaction”),	during	the	applicable	calendar	
quarter	multiplied	by	US$0.25;	provided,	however	that	the	registry-level	transaction	fee	
shall	not	apply	until	and	unless	more	than	50,000	Transactions	have	occurred	in	the	TLD	
during	any	calendar	quarter	or	any	consecutive	four	calendar	quarter	period	in	the	
aggregate	(the	“Transaction	Threshold”)	and	shall	apply	to	each	Transaction	that	occurred	
during	each	quarter	in	which	the	Transaction	Threshold	has	been	met,	but	shall	not	apply	
to	each	quarter	in	which	the	Transaction	Threshold	has	not	been	met.		Registry	Operator’s	
obligation	to	pay	the	quarterly	registry-level	fixed	fee	will	begin	on	the	date	on	which	the	
TLD	is	delegated	in	the	DNS	to	Registry	Operator.	The	first	quarterly	payment	of	the	
registry-level	fixed	fee	will	be	prorated	based	on	the	number	of	calendar	days	between	the	
delegation	date	and	the	end	of	the	calendar	quarter	in	which	the	delegation	date	falls.	

(b) Subject	to	Section	6.1(a),	Registry	Operator	shall	pay	the	Registry-
Level	Fees	on	a	quarterly	basis	to	an	account	designated	by	ICANN	within	thirty	(30)	
calendar	days	following	the	date	of	the	invoice	provided	by	ICANN.	

6.2 Cost	Recovery	for	RSTEP.		Requests	by	Registry	Operator	for	the	approval	
of	Additional	Services	pursuant	to	Section	2.1	may	be	referred	by	ICANN	to	the	Registry	
Services	Technical	Evaluation	Panel	(“RSTEP”)	pursuant	to	that	process	at	
https://www.icann.org/rsep.		In	the	event	that	such	requests	are	referred	to	RSTEP,	
Registry	Operator	shall	remit	to	ICANN	the	invoiced	cost	of	the	RSTEP	review	within	
fourteen	(14)	calendar	days	of	receipt	of	a	copy	of	the	RSTEP	invoice	from	ICANN,	unless	
ICANN	determines,	in	its	sole	and	absolute	discretion,	to	pay	all	or	any	portion	of	the	
invoiced	cost	of	such	RSTEP	review.		

6.3 Variable	Registry-Level	Fee.	

(a) If	the	ICANN	accredited	registrars	(accounting,	in	the	aggregate,	for	
payment	of	two-thirds	of	all	registrar-level	fees	(or	such	portion	of	ICANN	accredited	
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registrars	necessary	to	approve	variable	accreditation	fees	under	the	then-current	
registrar	accreditation	agreement),	do	not	approve,	pursuant	to	the	terms	of	their	registrar	
accreditation	agreements	with	ICANN,	the	variable	accreditation	fees	established	by	the	
ICANN	Board	of	Directors	for	any	ICANN	fiscal	year,	upon	delivery	of	notice	from	ICANN,	
Registry	Operator	shall	pay	to	ICANN	a	variable	registry-level	fee,	which	shall	be	paid	on	a	
fiscal	quarter	basis,	and	shall	accrue	as	of	the	beginning	of	the	first	fiscal	quarter	of	such	
ICANN	fiscal	year	(the	“Variable	Registry-Level	Fee”).		The	fee	will	be	calculated	and	
invoiced	by	ICANN	on	a	quarterly	basis,	and	shall	be	paid	by	Registry	Operator	within	sixty	
(60)	calendar	days	with	respect	to	the	first	quarter	of	such	ICANN	fiscal	year	and	within	
twenty	(20)	calendar	days	with	respect	to	each	remaining	quarter	of	such	ICANN	fiscal	
year,	of	receipt	of	the	invoiced	amount	by	ICANN.		The	Registry	Operator	may	invoice	and	
collect	the	Variable	Registry-Level	Fees	from	the	registrars	that	are	party	to	a	Registry-
Registrar	Agreement	with	Registry	Operator	(which	agreement	may	specifically	provide	for	
the	reimbursement	of	Variable	Registry-Level	Fees	paid	by	Registry	Operator	pursuant	to	
this	Section	6.3);	provided,	that	the	fees	shall	be	invoiced	to	all	ICANN	accredited	registrars	
if	invoiced	to	any.		The	Variable	Registry-Level	Fee,	if	collectible	by	ICANN,	shall	be	an	
obligation	of	Registry	Operator	and	shall	be	due	and	payable	as	provided	in	this	Section	6.3	
irrespective	of	Registry	Operator’s	ability	to	seek	and	obtain	reimbursement	of	such	fee	
from	registrars.		In	the	event	ICANN	later	collects	variable	accreditation	fees	for	which	
Registry	Operator	has	paid	ICANN	a	Variable	Registry-Level	Fee,	ICANN	shall	reimburse	the	
Registry	Operator	an	appropriate	amount	of	the	Variable	Registry-Level	Fee,	as	reasonably	
determined	by	ICANN.		If	the	ICANN	accredited	registrars	(as	a	group)	do	approve,	
pursuant	to	the	terms	of	their	registrar	accreditation	agreements	with	ICANN,	the	variable	
accreditation	fees	established	by	the	ICANN	Board	of	Directors	for	a	fiscal	year,	ICANN	shall	
not	be	entitled	to	a	Variable-Level	Fee	hereunder	for	such	fiscal	year,	irrespective	of	
whether	the	ICANN	accredited	registrars	comply	with	their	payment	obligations	to	ICANN	
during	such	fiscal	year.			

(b) The	amount	of	the	Variable	Registry-Level	Fee	will	be	specified	for	
each	registrar,	and	may	include	both	a	per-registrar	component	and	a	transactional	
component.		The	per-registrar	component	of	the	Variable	Registry-Level	Fee	shall	be	
specified	by	ICANN	in	accordance	with	the	budget	adopted	by	the	ICANN	Board	of	
Directors	for	each	ICANN	fiscal	year.		The	transactional	component	of	the	Variable	
Registry-Level	Fee	shall	be	specified	by	ICANN	in	accordance	with	the	budget	adopted	by	
the	ICANN	Board	of	Directors	for	each	ICANN	fiscal	year	but	shall	not	exceed	US$0.25	per	
domain	name	registration	(including	renewals	associated	with	transfers	from	one	ICANN	
accredited	registrar	to	another)	per	year.	

6.4 Pass	Through	Fees.		Registry	Operator	shall	pay	to	ICANN	(i)	a	one-time	fee	
equal	to	US$5,000	for	access	to	and	use	of	the	Trademark	Clearinghouse	as	described	in	
Specification	7	(the	“RPM	Access	Fee”)	and	(ii)	US$0.25	per	Sunrise	Registration	and	Claims	
Registration	(as	such	terms	are	used	in	Trademark	Clearinghouse	RPMs	incorporated	
herein	pursuant	to	Specification	7)	(the	“RPM	Registration	Fee”).		The	RPM	Access	Fee	will	
be	invoiced	as	of	the	Effective	Date	of	this	Agreement,	and	Registry	Operator	shall	pay	such	
fee	to	an	account	specified	by	ICANN	within	thirty	(30)	calendar	days	following	the	date	of	
the	invoice.		ICANN	will	invoice	Registry	Operator	quarterly	for	the	RPM	Registration	Fee,	
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which	shall	be	due	in	accordance	with	the	invoicing	and	payment	procedure	specified	in	
Section	6.1.	

6.5 Adjustments	to	Fees.		Notwithstanding	any	of	the	fee	limitations	set	forth	in	
this	Article	6,	commencing	upon	the	expiration	of	the	first	year	of	this	Agreement,	and	upon	
the	expiration	of	each	year	thereafter	during	the	Term,	the	then-current	fees	set	forth	in	
Section	6.1	and	Section	6.3	may	be	adjusted,	at	ICANN’s	discretion,	by	a	percentage	equal	to	
the	percentage	change,	if	any,	in	(i)	the	Consumer	Price	Index	for	All	Urban	Consumers,	U.S.	
City	Average	(1982-1984	=	100)	published	by	the	United	States	Department	of	Labor,	
Bureau	of	Labor	Statistics,	or	any	successor	index	(the	“CPI”)	for	the	month	which	is	one	
(1)	month	prior	to	the	commencement	of	the	applicable	year,	over	(ii)	the	CPI	published	for	
the	month	which	is	one	(1)	month	prior	to	the	commencement	of	the	immediately	prior	
year.		In	the	event	of	any	such	increase,	ICANN	shall	provide	notice	to	Registry	Operator	
specifying	the	amount	of	such	adjustment.		Any	fee	adjustment	under	this	Section	6.5	shall	
be	effective	as	of	the	first	day	of	the	first	calendar	quarter	following	at	least	thirty	(30)	days	
after	ICANN’s	delivery	to	Registry	Operator	of	such	fee	adjustment	notice.			

6.6 Additional	Fee	on	Late	Payments.		For	any	payments	thirty	(30)	calendar	
days	or	more	overdue	under	this	Agreement,	Registry	Operator	shall	pay	an	additional	fee	
on	late	payments	at	the	rate	of	1.5%	per	month	or,	if	less,	the	maximum	rate	permitted	by	
applicable	law.	

6.7 Fee	Reduction	Waiver.		In	ICANN’s	sole	discretion,	ICANN	may	reduce	the	
amount	of	registry	fees	payable	hereunder	by	Registry	Operator	for	any	period	of	time	
(“Fee	Reduction	Waiver”).		Any	such	Fee	Reduction	Waiver	may,	as	determined	by	ICANN	
in	its	sole	discretion,	be	(a)	limited	in	duration	and	(b)	conditioned	upon	Registry	
Operator’s	acceptance	of	the	terms	and	conditions	set	forth	in	such	waiver.			A	Fee	
Reduction	Waiver	shall	not	be	effective	unless	executed	in	writing	by	ICANN	as	
contemplated	by	Section	7.6(i).		ICANN	will	provide	notice	of	any	Fee	Reduction	Waiver	to	
Registry	Operator	in	accordance	with	Section	7.9.	

ARTICLE 7.	
	

MISCELLANEOUS	

7.1 Indemnification	of	ICANN.		

(a) Registry	Operator	shall	indemnify	and	defend	ICANN	and	its	directors,	
officers,	employees,	and	agents	(collectively,	“Indemnitees”)	from	and	against	any	and	all	
third-party	claims,	damages,	liabilities,	costs,	and	expenses,	including	reasonable	legal	fees	
and	expenses,	arising	out	of	or	relating	to	intellectual	property	ownership	rights	with	
respect	to	the	TLD,	the	delegation	of	the	TLD	to	Registry	Operator,	Registry	Operator’s	
operation	of	the	registry	for	the	TLD	or	Registry	Operator’s	provision	of	Registry	Services,	
provided	that	Registry	Operator	shall	not	be	obligated	to	indemnify	or	defend	any	
Indemnitee	to	the	extent	the	claim,	damage,	liability,	cost	or	expense	arose:		(i)	due	to	the	
actions	or	omissions	of	ICANN,	its	subcontractors,	panelists	or	evaluators	specifically	
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related	to	and	occurring	during	the	registry	TLD	application	process	(other	than	actions	or	
omissions	requested	by	or	for	the	benefit	of	Registry	Operator),	or	(ii)	due	to	a	breach	by	
ICANN	of	any	obligation	contained	in	this	Agreement	or	any	willful	misconduct	by	ICANN.		
This	Section	shall	not	be	deemed	to	require	Registry	Operator	to	reimburse	or	otherwise	
indemnify	ICANN	for	costs	associated	with	the	negotiation	or	execution	of	this	Agreement,	
or	with	monitoring	or	management	of	the	parties’	respective	obligations	hereunder.		
Further,	this	Section	shall	not	apply	to	any	request	for	attorney’s	fees	in	connection	with	
any	litigation	or	arbitration	between	or	among	the	parties,	which	shall	be	governed	by	
Article	5	or	otherwise	awarded	by	a	court	of	competent	jurisdiction	or	arbitrator.	

(b) For	any	claims	by	ICANN	for	indemnification	whereby	multiple	
registry	operators	(including	Registry	Operator)	have	engaged	in	the	same	actions	or	
omissions	that	gave	rise	to	the	claim,	Registry	Operator’s	aggregate	liability	to	indemnify	
ICANN	with	respect	to	such	claim	shall	be	limited	to	a	percentage	of	ICANN’s	total	claim,	
calculated	by	dividing	the	number	of	total	domain	names	under	registration	with	Registry	
Operator	within	the	TLD	(which	names	under	registration	shall	be	calculated	consistently	
with	Article	6	hereof	for	any	applicable	quarter)	by	the	total	number	of	domain	names	
under	registration	within	all	top	level	domains	for	which	the	registry	operators	thereof	are	
engaging	in	the	same	acts	or	omissions	giving	rise	to	such	claim.		For	the	purposes	of	
reducing	Registry	Operator’s	liability	under	Section	7.1(a)	pursuant	to	this	Section	7.1(b),	
Registry	Operator	shall	have	the	burden	of	identifying	the	other	registry	operators	that	are	
engaged	in	the	same	actions	or	omissions	that	gave	rise	to	the	claim,	and	demonstrating,	to	
ICANN’s	reasonable	satisfaction,	such	other	registry	operators’	culpability	for	such	actions	
or	omissions.		For	the	avoidance	of	doubt,	in	the	event	that	a	registry	operator	is	engaged	in	
the	same	acts	or	omissions	giving	rise	to	the	claims,	but	such	registry	operator(s)	do	not	
have	the	same	or	similar	indemnification	obligations	to	ICANN	as	set	forth	in	Section	7.1(a)	
above,	the	number	of	domains	under	management	by	such	registry	operator(s)	shall	
nonetheless	be	included	in	the	calculation	in	the	preceding	sentence.			

7.2 Indemnification	Procedures.		If	any	third-party	claim	is	commenced	that	is	
indemnified	under	Section	7.1	above,	ICANN	shall	provide	notice	thereof	to	Registry	
Operator	as	promptly	as	practicable.		Registry	Operator	shall	be	entitled,	if	it	so	elects,	in	a	
notice	promptly	delivered	to	ICANN,	to	immediately	take	control	of	the	defense	and	
investigation	of	such	claim	and	to	employ	and	engage	attorneys	reasonably	acceptable	to	
ICANN	to	handle	and	defend	the	same,	at	Registry	Operator’s	sole	cost	and	expense,	
provided	that	in	all	events	ICANN	will	be	entitled	to	control	at	its	sole	cost	and	expense	the	
litigation	of	issues	concerning	the	validity	or	interpretation	of	ICANN’s	policies,	Bylaws	or	
conduct.		ICANN	shall	cooperate,	at	Registry	Operator’s	cost	and	expense,	in	all	reasonable	
respects	with	Registry	Operator	and	its	attorneys	in	the	investigation,	trial,	and	defense	of	
such	claim	and	any	appeal	arising	therefrom,	and	may,	at	its	own	cost	and	expense,	
participate,	through	its	attorneys	or	otherwise,	in	such	investigation,	trial	and	defense	of	
such	claim	and	any	appeal	arising	therefrom.		No	settlement	of	a	claim	that	involves	a	
remedy	affecting	ICANN	other	than	the	payment	of	money	in	an	amount	that	is	fully	
indemnified	by	Registry	Operator	will	be	entered	into	without	the	consent	of	ICANN.		If	
Registry	Operator	does	not	assume	full	control	over	the	defense	of	a	claim	subject	to	such	
defense	in	accordance	with	this	Section	7.2,	ICANN	will	have	the	right	to	defend	the	claim	in	
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such	manner	as	it	may	deem	appropriate,	at	the	cost	and	expense	of	Registry	Operator	and	
Registry	Operator	shall	cooperate	in	such	defense.				

7.3 Defined	Terms.		For	purposes	of	this	Agreement,	unless	such	definitions	are	
amended	pursuant	to	a	Consensus	Policy	at	a	future	date,	in	which	case	the	following	
definitions	shall	be	deemed	amended	and	restated	in	their	entirety	as	set	forth	in	such	
Consensus	Policy,	Security	and	Stability	shall	be	defined	as	follows:	

(a) For	the	purposes	of	this	Agreement,	an	effect	on	“Security”	shall	mean	
(1)	the	unauthorized	disclosure,	alteration,	insertion	or	destruction	of	registry	data,	or	(2)	
the	unauthorized	access	to	or	disclosure	of	information	or	resources	on	the	Internet	by	
systems	operating	in	accordance	with	all	applicable	standards.	

(b) For	purposes	of	this	Agreement,	an	effect	on	“Stability”	shall	refer	to	
(1)	lack	of	compliance	with	applicable	relevant	standards	that	are	authoritative	and	
published	by	a	well-established	and	recognized	Internet	standards	body,	such	as	the	
relevant	Standards-Track	or	Best	Current	Practice	Requests	for	Comments	(“RFCs”)	
sponsored	by	the	Internet	Engineering	Task	Force;	or	(2)	the	creation	of	a	condition	that	
adversely	affects	the	throughput,	response	time,	consistency	or	coherence	of	responses	to	
Internet	servers	or	end	systems	operating	in	accordance	with	applicable	relevant	
standards	that	are	authoritative	and	published	by	a	well-established	and	recognized	
Internet	standards	body,	such	as	the	relevant	Standards-Track	or	Best	Current	Practice	
RFCs,	and	relying	on	Registry	Operator’s	delegated	information	or	provisioning	of	services.	

7.4 No	Offset.		All	payments	due	under	this	Agreement	will	be	made	in	a	timely	
manner	throughout	the	Term	and	notwithstanding	the	pendency	of	any	dispute	(monetary	
or	otherwise)	between	Registry	Operator	and	ICANN.	

7.5 Change	of	Control;	Assignment	and	Subcontracting.		Except	as	set	forth	in	
this	Section	7.5,	neither	party	may	assign	any	of	its	rights	and	obligations	under	this	
Agreement	without	the	prior	written	approval	of	the	other	party,	which	approval	will	not	
be	unreasonably	withheld.		For	purposes	of	this	Section	7.5,	a	direct	or	indirect	change	of	
control	of	Registry	Operator	or	any	subcontracting	arrangement	that	relates	to	any	Critical	
Function	(as	identified	in	Section	6	of	Specification	10)	for	the	TLD	(a	“Material	
Subcontracting	Arrangement”)	shall	be	deemed	an	assignment.			

(a) Registry	Operator	must	provide	no	less	than	thirty	(30)	calendar	days	
advance	notice	to	ICANN	of	any	assignment	or	Material	Subcontracting	Arrangement,	and	
any	agreement	to	assign	or	subcontract	any	portion	of	the	operations	of	the	TLD	(whether	
or	not	a	Material	Subcontracting	Arrangement)	must	mandate	compliance	with	all	
covenants,	obligations	and	agreements	by	Registry	Operator	hereunder,	and	Registry	
Operator	shall	continue	to	be	bound	by	such	covenants,	obligations	and	agreements.		
Registry	Operator	must	also	provide	no	less	than	thirty	(30)	calendar	days	advance	notice	
to	ICANN	prior	to	the	consummation	of	any	transaction	anticipated	to	result	in	a	direct	or	
indirect	change	of	control	of	Registry	Operator.	
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(b) Within	thirty	(30)	calendar	days	of	either	such	notification	pursuant	
to	Section	7.5(a),	ICANN	may	request	additional	information	from	Registry	Operator	
establishing	(i)	compliance	with	this	Agreement	and	(ii)	that	the	party	acquiring	such	
control	or	entering	into	such	assignment	or	Material	Subcontracting	Arrangement	(in	any	
case,	the	“Contracting	Party”)	and	the	ultimate	parent	entity	of	the	Contracting	Party	meets	
the	ICANN-adopted	specification	or	policy	on	registry	operator	criteria	then	in	effect	
(including	with	respect	to	financial	resources	and	operational	and	technical	capabilities),	in	
which	case	Registry	Operator	must	supply	the	requested	information	within	fifteen	(15)	
calendar	days.			

(c) Registry	Operator	agrees	that	ICANN’s	consent	to	any	assignment,	
change	of	control	or	Material	Subcontracting	Arrangement	will	also	be	subject	to	
background	checks	on	any	proposed	Contracting	Party	(and	such	Contracting	Party’s	
Affiliates).			

(d) If	ICANN	fails	to	expressly	provide	or	withhold	its	consent	to	any	
assignment,	direct	or	indirect	change	of	control	of	Registry	Operator	or	any	Material	
Subcontracting	Arrangement	within	thirty	(30)	calendar	days	of	ICANN’s	receipt	of	notice	
of	such	transaction	(or,	if	ICANN	has	requested	additional	information	from	Registry	
Operator	as	set	forth	above,	thirty	(30)	calendar	days	of	the	receipt	of	all	requested	written	
information	regarding	such	transaction)	from	Registry	Operator,	ICANN	shall	be	deemed	to	
have	consented	to	such	transaction.			

(e) In	connection	with	any	such	assignment,	change	of	control	or	Material	
Subcontracting	Arrangement,	Registry	Operator	shall	comply	with	the	Registry	Transition	
Process.			

(f) Notwithstanding	the	foregoing,	(i)	any	consummated	change	of	
control	shall	not	be	voidable	by	ICANN;	provided,	however,	that,	if	ICANN	reasonably	
determines	to	withhold	its	consent	to	such	transaction,	ICANN	may	terminate	this	
Agreement	pursuant	to	Section	4.3(g),	(ii)	ICANN	may	assign	this	Agreement	without	the	
consent	of	Registry	Operator	upon	approval	of	the	ICANN	Board	of	Directors	in	conjunction	
with	a	reorganization,	reconstitution	or	re-incorporation	of	ICANN	upon	such	assignee’s	
express	assumption	of	the	terms	and	conditions	of	this	Agreement,	(iii)	Registry	Operator	
may	assign	this	Agreement	without	the	consent	of	ICANN	directly	to	an	Affiliated	Assignee,	
as	that	term	is	defined	herein	below,	upon	such	Affiliated	Assignee’s	express	written	
assumption	of	the	terms	and	conditions	of	this	Agreement,	and	(iv)	ICANN	shall	be	deemed	
to	have	consented	to	any	assignment,	Material	Subcontracting	Arrangement	or	change	of	
control	transaction	in	which	the	Contracting	Party	is	an	existing	operator	of	a	generic	top-
level	domain	pursuant	to	a	registry	agreement	between	such	Contracting	Party	and	ICANN	
(provided	that	such	Contracting	Party	is	then	in	compliance	with	the	terms	and	conditions	
of	such	registry	agreement	in	all	material	respects),	unless	ICANN	provides	to	Registry	
Operator	a	written	objection	to	such	transaction	within	ten	(10)	calendar	days	of	ICANN’s	
receipt	of	notice	of	such	transaction	pursuant	to	this	Section	7.5.		Notwithstanding	Section	
7.5(a),	in	the	event	an	assignment	is	made	pursuant	to	clauses	(ii)	or	(iii)	of	this	Section	
7.5(f),	the	assigning	party	will	provide	the	other	party	with	prompt	notice	following	any	
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such	assignment.		For	the	purposes	of	this	Section	7.5(f),	(A)	“Affiliated	Assignee”	means	a	
person	or	entity	that,	directly	or	indirectly,	through	one	or	more	intermediaries,	controls,	is	
controlled	by,	or	is	under	common	control	with,	the	person	or	entity	specified,	and	(B)	
“control”	(including	the	terms	“controlled	by”	and	“under	common	control	with”)	shall	
have	the	same	meaning	specified	in	Section	2.9(c)	of	this	Agreement.	

7.6 Amendments	and	Waivers.	

(a) If	the	ICANN	Board	of	Directors	determines	that	an	amendment	to	this	
Agreement	(including	to	the	Specifications	referred	to	herein)	and	all	other	registry	
agreements	between	ICANN	and	the	Applicable	Registry	Operators	(the	“Applicable	
Registry	Agreements”)	is	desirable	(each,	a	“Special	Amendment”),	ICANN	may	adopt	a	
Special	Amendment	pursuant	to	the	requirements	of	and	process	set	forth	in	this	Section	
7.6;	provided	that	a	Special	Amendment	may	not	be	a	Restricted	Amendment.			

(b) Prior	to	submitting	a	Special	Amendment	for	Registry	Operator	
Approval,	ICANN	shall	first	consult	in	good	faith	with	the	Working	Group	regarding	the	
form	and	substance	of	such	Special	Amendment.		The	duration	of	such	consultation	shall	be	
reasonably	determined	by	ICANN	based	on	the	substance	of	the	Special	Amendment.		
Following	such	consultation,	ICANN	may	propose	the	adoption	of	a	Special	Amendment	by	
publicly	posting	such	amendment	on	its	website	for	no	less	than	thirty	(30)	calendar	days	
(the	“Posting	Period”)	and	providing	notice	of	such	proposed	amendment	to	the	Applicable	
Registry	Operators	in	accordance	with	Section	7.9.		ICANN	will	consider	the	public	
comments	submitted	on	a	Special	Amendment	during	the	Posting	Period	(including	
comments	submitted	by	the	Applicable	Registry	Operators).	

(c) If,	within	one	hundred	eighty	(180)	calendar	days	following	the	
expiration	of	the	Posting	Period	(the	“Approval	Period”),	the	ICANN	Board	of	Directors	
approves	a	Special	Amendment	(which	may	be	in	a	form	different	than	submitted	for	public	
comment,	but	must	address	the	subject	matter	of	the	Special	Amendment	posted	for	public	
comment,	as	modified	to	reflect	and/or	address	input	from	the	Working	Group	and	public	
comments),	ICANN	shall	provide	notice	of,	and	submit,	such	Special	Amendment	for	
approval	or	disapproval	by	the	Applicable	Registry	Operators.		If,	during	the	sixty	(60)	
calendar	day	period	following	the	date	ICANN	provides	such	notice	to	the	Applicable	
Registry	Operators,	such	Special	Amendment	receives	Registry	Operator	Approval,	such	
Special	Amendment	shall	be	deemed	approved	(an	“Approved	Amendment”)	by	the	
Applicable	Registry	Operators,	and	shall	be	effective	and	deemed	an	amendment	to	this	
Agreement	on	the	date	that	is	sixty	(60)	calendar	days	following	the	date	ICANN	provided	
notice	of	the	approval	of	such	Approved	Amendment	to	Registry	Operator	(the	
“Amendment	Effective	Date”).		In	the	event	that	a	Special	Amendment	does	not	receive	
Registry	Operator	Approval,	the	Special	Amendment	shall	be	deemed	not	approved	by	the	
Applicable	Registry	Operators	(a	“Rejected	Amendment”).		A	Rejected	Amendment	will	
have	no	effect	on	the	terms	and	conditions	of	this	Agreement,	except	as	set	forth	below.		

(d) If	the	ICANN	Board	of	Directors	reasonably	determines	that	a	Rejected	
Amendment	falls	within	the	subject	matter	categories	set	forth	in	Section	1.2	of	
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Specification	1,	the	ICANN	Board	of	Directors	may	adopt	a	resolution	(the	date	such	
resolution	is	adopted	is	referred	to	herein	as	the	“Resolution	Adoption	Date”)	requesting	an	
Issue	Report	(as	such	term	is	defined	in	ICANN’s	Bylaws)	by	the	Generic	Names	Supporting	
Organization	(the	“GNSO”)	regarding	the	substance	of	such	Rejected	Amendment.		The	
policy	development	process	undertaken	by	the	GNSO	pursuant	to	such	requested	Issue	
Report	is	referred	to	herein	as	a	“PDP.”		If	such	PDP	results	in	a	Final	Report	supported	by	a	
GNSO	Supermajority	(as	defined	in	ICANN’s	Bylaws)	that	either	(i)	recommends	adoption	
of	the	Rejected	Amendment	as	Consensus	Policy	or	(ii)	recommends	against	adoption	of	
the	Rejected	Amendment	as	Consensus	Policy,	and,	in	the	case	of	(i)	above,	the	Board	
adopts	such	Consensus	Policy,	Registry	Operator	shall	comply	with	its	obligations	pursuant	
to	Section	2.2	of	this	Agreement.	In	either	case,	ICANN	will	abandon	the	Rejected	
Amendment	and	it	will	have	no	effect	on	the	terms	and	conditions	of	this	Agreement.		
Notwithstanding	the	foregoing	provisions	of	this	Section	7.6(d),	the	ICANN	Board	of	
Directors	shall	not	be	required	to	initiate	a	PDP	with	respect	to	a	Rejected	Amendment	if,	at	
any	time	in	the	twelve	(12)	month	period	preceding	the	submission	of	such	Rejected	
Amendment	for	Registry	Operator	Approval	pursuant	to	Section	7.6(c),	the	subject	matter	
of	such	Rejected	Amendment	was	the	subject	of	a	concluded	or	otherwise	abandoned	or	
terminated	PDP	that	did	not	result	in	a	GNSO	Supermajority	recommendation.	

(e) If	(a)	a	Rejected	Amendment	does	not	fall	within	the	subject	matter	
categories	set	forth	in	Section	1.2	of	Specification	1,	(b)	the	subject	matter	of	a	Rejected	
Amendment	was,	at	any	time	in	the	twelve	(12)	month	period	preceding	the	submission	of	
such	Rejected	Amendment	for	Registry	Operator	Approval	pursuant	to	Section	7.6(c),	the	
subject	of	a	concluded	or	otherwise	abandoned	or	terminated	PDP	that	did	not	result	in	a	
GNSO	Supermajority	recommendation,	or	(c)	a	PDP	does	not	result	in	a	Final	Report	
supported	by	a	GNSO	Supermajority	that	either	(A)	recommends	adoption	of	the	Rejected	
Amendment	as	Consensus	Policy	or	(B)	recommends	against	adoption	of	the	Rejected	
Amendment	as	Consensus	Policy	(or	such	PDP	has	otherwise	been	abandoned	or	
terminated	for	any	reason),	then,	in	any	such	case,	such	Rejected	Amendment	may	still	be	
adopted	and	become	effective	in	the	manner	described	below.		In	order	for	the	Rejected	
Amendment	to	be	adopted,	the	following	requirements	must	be	satisfied:	

(i) the	subject	matter	of	the	Rejected	Amendment	must	be	within	
the	scope	of	ICANN’s	mission	and	consistent	with	a	balanced	application	of	
its	core	values	(as	described	in	ICANN’s	Bylaws);	

(ii) the	Rejected	Amendment	must	be	justified	by	a	Substantial	and	
Compelling	Reason	in	the	Public	Interest,	must	be	likely	to	promote	such	
interest,	taking	into	account	competing	public	and	private	interests	that	are	
likely	to	be	affected	by	the	Rejected	Amendment,	and	must	be	narrowly	
tailored	and	no	broader	than	reasonably	necessary	to	address	such	
Substantial	and	Compelling	Reason	in	the	Public	Interest;	

(iii) to	the	extent	the	Rejected	Amendment	prohibits	or	requires	
conduct	or	activities,	imposes	material	costs	on	the	Applicable	Registry	
Operators,	and/or	materially	reduces	public	access	to	domain	name	services,	
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the	Rejected	Amendment	must	be	the	least	restrictive	means	reasonably	
available	to	address	the	Substantial	and	Compelling	Reason	in	the	Public	
Interest;	

(iv) the	ICANN	Board	of	Directors	must	submit	the	Rejected	
Amendment,	along	with	a	written	explanation	of	the	reasoning	related	to	its	
determination	that	the	Rejected	Amendment	meets	the	requirements	set	out	
in	subclauses	(i)	through	(iii)	above,	for	public	comment	for	a	period	of	no	
less	than	thirty	(30)	calendar	days;	and	

(v) following	such	public	comment	period,	the	ICANN	Board	of	
Directors	must	(a)	engage	in	consultation	(or	direct	ICANN	management	to	
engage	in	consultation)	with	the	Working	Group,	subject	matter	experts,	
members	of	the	GNSO,	relevant	advisory	committees	and	other	interested	
stakeholders	with	respect	to	such	Rejected	Amendment	for	a	period	of	no	
less	than	sixty	(60)	calendar	days;	and	(b)	following	such	consultation,	
reapprove	the	Rejected	Amendment	(which	may	be	in	a	form	different	than	
submitted	for	Registry	Operator	Approval,	but	must	address	the	subject	
matter	of	the	Rejected	Amendment,	as	modified	to	reflect	and/or	address	
input	from	the	Working	Group	and	public	comments)	by	the	affirmative	vote	
of	at	least	two-thirds	of	the	members	of	the	ICANN	Board	of	Directors	eligible	
to	vote	on	such	matter,	taking	into	account	any	ICANN	policy	affecting	such	
eligibility,	including	ICANN’s	Conflict	of	Interest	Policy	(a	“Board	
Amendment”).			

Such	Board	Amendment	shall,	subject	to	Section	7.6(f),	be	deemed	an	Approved	
Amendment,	and	shall	be	effective	and	deemed	an	amendment	to	this	Agreement	on	the	
date	that	is	sixty	(60)	calendar	days	following	the	date	ICANN	provided	notice	of	the	
approval	of	such	Board	Amendment	to	Registry	Operator	(which	effective	date	shall	be	
deemed	the	Amendment	Effective	Date	hereunder).		Notwithstanding	the	foregoing,	a	
Board	Amendment	may	not	amend	the	registry	fees	charged	by	ICANN	hereunder,	or	
amend	this	Section	7.6.				

(f) Notwithstanding	the	provisions	of	Section	7.6(e),	a	Board	Amendment	
shall	not	be	deemed	an	Approved	Amendment	if,	during	the	thirty	(30)	calendar	day	period	
following	the	approval	by	the	ICANN	Board	of	Directors	of	the	Board	Amendment,	the	
Working	Group,	on	the	behalf	of	the	Applicable	Registry	Operators,	submits	to	the	ICANN	
Board	of	Directors	an	alternative	to	the	Board	Amendment	(an	“Alternative	Amendment”)	
that	meets	the	following	requirements:	

(i) sets	forth	the	precise	text	proposed	by	the	Working	Group	to	
amend	this	Agreement	in	lieu	of	the	Board	Amendment;		

(ii) addresses	the	Substantial	and	Compelling	Reason	in	the	Public	
Interest	identified	by	the	ICANN	Board	of	Directors	as	the	justification	for	the	
Board	Amendment;	and	
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(iii) compared	to	the	Board	Amendment	is:		(a)	more	narrowly	
tailored	to	address	such	Substantial	and	Compelling	Reason	in	the	Public	
Interest,	and	(b)	to	the	extent	the	Alternative	Amendment	prohibits	or	
requires	conduct	or	activities,	imposes	material	costs	on	Affected	Registry	
Operators,	or	materially	reduces	access	to	domain	name	services,	is	a	less	
restrictive	means	to	address	the	Substantial	and	Compelling	Reason	in	the	
Public	Interest.	

Any	proposed	amendment	that	does	not	meet	the	requirements	of	subclauses	(i)	through	
(iii)	in	the	immediately	preceding	sentence	shall	not	be	considered	an	Alternative	
Amendment	hereunder	and	therefore	shall	not	supersede	or	delay	the	effectiveness	of	the	
Board	Amendment.		If,	following	the	submission	of	the	Alternative	Amendment	to	the	
ICANN	Board	of	Directors,	the	Alternative	Amendment	receives	Registry	Operator	
Approval,	the	Alternative	Amendment	shall	supersede	the	Board	Amendment	and	shall	be	
deemed	an	Approved	Amendment	hereunder	(and	shall	be	effective	and	deemed	an	
amendment	to	this	Agreement	on	the	date	that	is	sixty	(60)	calendar	days	following	the	
date	ICANN	provided	notice	of	the	approval	of	such	Alternative	Amendment	to	Registry	
Operator,	which	effective	date	shall	deemed	the	Amendment	Effective	Date	hereunder),	
unless,	within	a	period	of	sixty	(60)	calendar	days	following	the	date	that	the	Working	
Group	notifies	the	ICANN	Board	of	Directors	of	Registry	Operator	Approval	of	such	
Alternative	Amendment	(during	which	time	ICANN	shall	engage	with	the	Working	Group	
with	respect	to	the	Alternative	Amendment),	the	ICANN	Board	of	Directors	by	the	
affirmative	vote	of	at	least	two-thirds	of	the	members	of	the	ICANN	Board	of	Directors	
eligible	to	vote	on	such	matter,	taking	into	account	any	ICANN	policy	affecting	such	
eligibility,	including	ICANN’s	Conflict	of	Interest	Policy,	rejects	the	Alternative	Amendment.		
If	(A)	the	Alternative	Amendment	does	not	receive	Registry	Operator	Approval	within	
thirty	(30)	calendar	days	of	submission	of	such	Alternative	Amendment	to	the	Applicable	
Registry	Operators	(and	the	Working	Group	shall	notify	ICANN	of	the	date	of	such	
submission),	or	(B)	the	ICANN	Board	of	Directors	rejects	the	Alternative	Amendment	by	
such	two-thirds	vote,	the	Board	Amendment	(and	not	the	Alternative	Amendment)	shall	be	
effective	and	deemed	an	amendment	to	this	Agreement	on	the	date	that	is	sixty	(60)	
calendar	days	following	the	date	ICANN	provided	notice	to	Registry	Operator	(which	
effective	date	shall	deemed	the	Amendment	Effective	Date	hereunder).		If	the	ICANN	Board	
of	Directors	rejects	an	Alternative	Amendment,	the	board	shall	publish	a	written	rationale	
setting	forth	its	analysis	of	the	criteria	set	forth	in	Sections	7.6(f)(i)	through	7.6(f)(iii).		The	
ability	of	the	ICANN	Board	of	Directors	to	reject	an	Alternative	Amendment	hereunder	does	
not	relieve	the	Board	of	the	obligation	to	ensure	that	any	Board	Amendment	meets	the	
criteria	set	forth	in	Section	7.6(e)(i)	through	7.6(e)(v).	

(g) In	the	event	that	Registry	Operator	believes	an	Approved	Amendment	
does	not	meet	the	substantive	requirements	set	out	in	this	Section	7.6	or	has	been	adopted	
in	contravention	of	any	of	the	procedural	provisions	of	this	Section	7.6,	Registry	Operator	
may	challenge	the	adoption	of	such	Special	Amendment	pursuant	to	the	dispute	resolution	
provisions	set	forth	in	Article	5,	except	that	such	arbitration	shall	be	conducted	by	a	three-
person	arbitration	panel.	Any	such	challenge	must	be	brought	within	sixty	(60)	calendar	
days	following	the	date	ICANN	provided	notice	to	Registry	Operator	of	the	Approved	
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Amendment,	and	ICANN	may	consolidate	all	challenges	brought	by	registry	operators	
(including	Registry	Operator)	into	a	single	proceeding.		The	Approved	Amendment	will	be	
deemed	not	to	have	amended	this	Agreement	during	the	pendency	of	the	dispute	
resolution	process.	

(h) Registry	Operator	may	apply	in	writing	to	ICANN	for	an	exemption	
from	the	Approved	Amendment	(each	such	request	submitted	by	Registry	Operator	
hereunder,	an	“Exemption	Request”)	during	the	thirty	(30)	calendar	day	period	following	
the	date	ICANN	provided	notice	to	Registry	Operator	of	such	Approved	Amendment.		Each	
Exemption	Request	will	set	forth	the	basis	for	such	request	and	provide	detailed	support	
for	an	exemption	from	the	Approved	Amendment.		An	Exemption	Request	may	also	include	
a	detailed	description	and	support	for	any	alternatives	to,	or	a	variation	of,	the	Approved	
Amendment	proposed	by	such	Registry	Operator.		An	Exemption	Request	may	only	be	
granted	upon	a	clear	and	convincing	showing	by	Registry	Operator	that	compliance	with	
the	Approved	Amendment	conflicts	with	applicable	laws	or	would	have	a	material	adverse	
effect	on	the	long-term	financial	condition	or	results	of	operations	of	Registry	Operator.		No	
Exemption	Request	will	be	granted	if	ICANN	determines,	in	its	reasonable	discretion,	that	
granting	such	Exemption	Request	would	be	materially	harmful	to	registrants	or	result	in	
the	denial	of	a	direct	benefit	to	registrants.		Within	ninety	(90)	calendar	days	of	ICANN’s	
receipt	of	an	Exemption	Request,	ICANN	shall	either	approve	(which	approval	may	be	
conditioned	or	consist	of	alternatives	to	or	a	variation	of	the	Approved	Amendment)	or	
deny	the	Exemption	Request	in	writing,	during	which	time	the	Approved	Amendment	will	
not	amend	this	Agreement.		If	the	Exemption	Request	is	approved	by	ICANN,	the	Approved	
Amendment	will	not	amend	this	Agreement;	provided,	that	any	conditions,	alternatives	or	
variations	of	the	Approved	Amendment	required	by	ICANN	shall	be	effective	and,	to	the	
extent	applicable,	will	amend	this	Agreement	as	of	the	Amendment	Effective	Date.		If	such	
Exemption	Request	is	denied	by	ICANN,	the	Approved	Amendment	will	amend	this	
Agreement	as	of	the	Amendment	Effective	Date	(or,	if	such	date	has	passed,	such	Approved	
Amendment	shall	be	deemed	effective	immediately	on	the	date	of	such	denial),	provided	
that	Registry	Operator	may,	within	thirty	(30)	calendar	days	following	receipt	of	ICANN’s	
determination,	appeal	ICANN’s	decision	to	deny	the	Exemption	Request	pursuant	to	the	
dispute	resolution	procedures	set	forth	in	Article	5.	The	Approved	Amendment	will	be	
deemed	not	to	have	amended	this	Agreement	during	the	pendency	of	the	dispute	
resolution	process.		For	avoidance	of	doubt,	only	Exemption	Requests	submitted	by	
Registry	Operator	that	are	approved	by	ICANN	pursuant	to	this	Section	7.6(j),	agreed	to	by	
ICANN	following	mediation	pursuant	to	Section	5.1	or	through	an	arbitration	decision	
pursuant	to	Section	5.2	shall	exempt	Registry	Operator	from	any	Approved	Amendment,	
and	no	Exemption	Request	granted	to	any	other	Applicable	Registry	Operator	(whether	by	
ICANN	or	through	arbitration)	shall	have	any	effect	under	this	Agreement	or	exempt	
Registry	Operator	from	any	Approved	Amendment.		

(i) Except	as	set	forth	in	this	Section	7.6,	Section	7.7	and	as	otherwise	set	
forth	in	this	Agreement	and	the	Specifications	hereto,	no	amendment,	supplement	or	
modification	of	this	Agreement	or	any	provision	hereof	shall	be	binding	unless	executed	in	
writing	by	both	parties,	and	nothing	in	this	Section	7.6	or	Section	7.7	shall	restrict	ICANN	
and	Registry	Operator	from	entering	into	bilateral	amendments	and	modifications	to	this	
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Agreement	negotiated	solely	between	the	two	parties.		No	waiver	of	any	provision	of	this	
Agreement	shall	be	binding	unless	evidenced	by	a	writing	signed	by	the	party	waiving	
compliance	with	such	provision.		No	waiver	of	any	of	the	provisions	of	this	Agreement	or	
failure	to	enforce	any	of	the	provisions	hereof	shall	be	deemed	or	shall	constitute	a	waiver	
of	any	other	provision	hereof,	nor	shall	any	such	waiver	constitute	a	continuing	waiver	
unless	otherwise	expressly	provided.		For	the	avoidance	of	doubt,	nothing	in	this	Sections	
7.6	or	7.7	shall	be	deemed	to	limit	Registry	Operator’s	obligation	to	comply	with	Section	
2.2.		

(j) For	purposes	of	this	Section	7.6,	the	following	terms	shall	have	the	
following	meanings:	

(i) “Applicable	Registry	Operators”	means,	collectively,	the	
registry	operators	of	top-level	domains	party	to	a	registry	agreement	that	
contains	a	provision	similar	to	this	Section	7.6,	including	Registry	Operator.		

(ii) “Registry	Operator	Approval”	means	the	receipt	of	each	of	the	
following:		(A)	the	affirmative	approval	of	the	Applicable	Registry	Operators	
whose	payments	to	ICANN	accounted	for	two-thirds	of	the	total	amount	of	
fees	(converted	to	U.S.	dollars,	if	applicable,	at	the	prevailing	exchange	rate	
published	the	prior	day	in	the	U.S.	Edition	of	the	Wall	Street	Journal	for	the	
date	such	calculation	is	made	by	ICANN)	paid	to	ICANN	by	all	the	Applicable	
Registry	Operators	during	the	immediately	previous	calendar	year	pursuant	
to	the	Applicable	Registry	Agreements,	and	(B)	the	affirmative	approval	of	a	
majority	of	the	Applicable	Registry	Operators	at	the	time	such	approval	is	
obtained.		For	the	avoidance	of	doubt,	with	respect	to	clause	(B),	each	
Applicable	Registry	Operator	shall	have	one	vote	for	each	top-level	domain	
operated	by	such	Registry	Operator	pursuant	to	an	Applicable	Registry	
Agreement.			

(iii) “Restricted	Amendment”	means	the	following:		(A)	an	
amendment	of	Specification	1,	(B)	except	to	the	extent	addressed	in	Section	
2.10	hereof,	an	amendment	that	specifies	the	price	charged	by	Registry	
Operator	to	registrars	for	domain	name	registrations,	(C)	an	amendment	to	
the	definition	of	Registry	Services	as	set	forth	in	the	first	paragraph	of	
Section	2.1	of	Specification	6,	or	(D)	an	amendment	to	the	length	of	the	Term.	

(iv) “Substantial	and	Compelling	Reason	in	the	Public	Interest”	
means	a	reason	that	is	justified	by	an	important,	specific,	and	articulated	
public	interest	goal	that	is	within	ICANN's	mission	and	consistent	with	a	
balanced	application	of	ICANN's	core	values	as	defined	in	ICANN's	Bylaws.	

(v) “Working	Group”	means	representatives	of	the	Applicable	
Registry	Operators	and	other	members	of	the	community	that	the	Registry	
Stakeholders	Group	appoints,	from	time	to	time,	to	serve	as	a	working	group	
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to	consult	on	amendments	to	the	Applicable	Registry	Agreements	(excluding	
bilateral	amendments	pursuant	to	Section	7.6(i)).	

(k) Notwithstanding	anything	in	this	Section	7.6	to	the	contrary,	(i)	if	
Registry	Operator	provides	evidence	to	ICANN's	reasonable	satisfaction	that	the	Approved	
Amendment	would	materially	increase	the	cost	of	providing	Registry	Services,	then	ICANN	
will	allow	up	to	one-hundred	eighty	(180)	calendar	days	for	Approved	Amendment	to	
become	effective	with	respect	to	Registry	Operator,	and	(ii)	no	Approved	Amendment	
adopted	pursuant	to	Section	7.6	shall	become	effective	with	respect	to	Registry	Operator	if	
Registry	Operator	provides	ICANN	with	an	irrevocable	notice	of	termination	pursuant	to	
Section	4.4(b).	

7.7 Negotiation	Process.	

(a) If	either	the	Chief	Executive	Officer	of	ICANN	(“CEO”)	or	the	
Chairperson	of	the	Registry	Stakeholder	Group	(“Chair”)	desires	to	discuss	any	revision(s)	
to	this	Agreement,	the	CEO	or	Chair,	as	applicable,	shall	provide	written	notice	to	the	other	
person,	which	shall	set	forth	in	reasonable	detail	the	proposed	revisions	to	this	Agreement	
(a	“Negotiation	Notice”).		Notwithstanding	the	foregoing,	neither	the	CEO	nor	the	Chair	may	
(i)	propose	revisions	to	this	Agreement	that	modify	any	Consensus	Policy	then	existing,	(ii)	
propose	revisions	to	this	Agreement	pursuant	to	this	Section	7.7	on	or	before	June	30,	
2014,	or	(iii)	propose	revisions	or	submit	a	Negotiation	Notice	more	than	once	during	any	
twelve	(12)	month	period	beginning	on	July	1,	2014.	

(b) Following	receipt	of	the	Negotiation	Notice	by	either	the	CEO	or	the	
Chair,	ICANN	and	the	Working	Group	(as	defined	in	Section	7.6)	shall	consult	in	good	faith	
negotiations	regarding	the	form	and	substance	of	the	proposed	revisions	to	this	
Agreement,	which	shall	be	in	the	form	of	a	proposed	amendment	to	this	Agreement	(the	
“Proposed	Revisions”),	for	a	period	of	at	least	ninety	(90)	calendar	days	(unless	a	
resolution	is	earlier	reached)	and	attempt	to	reach	a	mutually	acceptable	agreement	
relating	to	the	Proposed	Revisions	(the	“Discussion	Period”).	

(c) If,	following	the	conclusion	of	the	Discussion	Period,	an	agreement	is	
reached	on	the	Proposed	Revisions,	ICANN	shall	post	the	mutually	agreed	Proposed	
Revisions	on	its	website	for	public	comment	for	no	less	than	thirty	(30)	calendar	days	(the	
“Posting	Period”)	and	provide	notice	of	such	revisions	to	all	Applicable	Registry	Operators	
in	accordance	with	Section	7.9.		ICANN	and	the	Working	Group	will	consider	the	public	
comments	submitted	on	the	Proposed	Revisions	during	the	Posting	Period	(including	
comments	submitted	by	the	Applicable	Registry	Operators).		Following	the	conclusion	of	
the	Posting	Period,	the	Proposed	Revisions	shall	be	submitted	for	Registry	Operator	
Approval	(as	defined	in	Section	7.6)	and	approval	by	the	ICANN	Board	of	Directors.		If	such	
approvals	are	obtained,	the	Proposed	Revisions	shall	be	deemed	an	Approved	Amendment	
(as	defined	in	Section	7.6)	by	the	Applicable	Registry	Operators	and	ICANN,	and	shall	be	
effective	and	deemed	an	amendment	to	this	Agreement	upon	sixty	(60)	calendar	days	
notice	from	ICANN	to	Registry	Operator.		
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(d) If,	following	the	conclusion	of	the	Discussion	Period,	an	agreement	is	
not	reached	between	ICANN	and	the	Working	Group	on	the	Proposed	Revisions,	either	the	
CEO	or	the	Chair	may	provide	the	other	person	written	notice	(the	“Mediation	Notice”)	
requiring	each	party	to	attempt	to	resolve	the	disagreements	related	to	the	Proposed	
Revisions	through	impartial,	facilitative	(non-evaluative)	mediation	in	accordance	with	the	
terms	and	conditions	set	forth	below.		In	the	event	that	a	Mediation	Notice	is	provided,	
ICANN	and	the	Working	Group	shall,	within	fifteen	(15)	calendar	days	thereof,	
simultaneously	post	the	text	of	their	desired	version	of	the	Proposed	Revisions	and	a	
position	paper	with	respect	thereto	on	ICANN’s	website.		

(i) The	mediation	shall	be	conducted	by	a	single	mediator	selected	
by	the	parties.		If	the	parties	cannot	agree	on	a	mediator	within	fifteen	(15)	
calendar	days	following	receipt	by	the	CEO	or	Chair,	as	applicable,	of	the	
Mediation	Notice,	the	parties	will	promptly	select	a	mutually	acceptable	
mediation	provider	entity,	which	entity	shall,	as	soon	as	practicable	following	
such	entity’s	selection,	designate	a	mediator,	who	is	a	licensed	attorney	with	
general	knowledge	of	contract	law,	who	has	no	ongoing	business	relationship	
with	either	party	and,	to	the	extent	necessary	to	mediate	the	particular	
dispute,	general	knowledge	of	the	domain	name	system.	Any	mediator	must	
confirm	in	writing	that	he	or	she	is	not,	and	will	not	become	during	the	term	
of	the	mediation,	an	employee,	partner,	executive	officer,	director,	or	security	
holder	of	ICANN	or	an	Applicable	Registry	Operator.		If	such	confirmation	is	
not	provided	by	the	appointed	mediator,	then	a	replacement	mediator	shall	
be	appointed	pursuant	to	this	Section	7.7(d)(i).	

(ii) The	mediator	shall	conduct	the	mediation	in	accordance	with	
the	rules		and	procedures	for	facilitative	mediation	that	he	or	she	determines	
following	consultation	with	the	parties.		The	parties	shall	discuss	the	dispute	
in	good	faith	and	attempt,	with	the	mediator’s	assistance,	to	reach	an	
amicable	resolution	of	the	dispute.			

(iii) Each	party	shall	bear	its	own	costs	in	the	mediation.		The	
parties	shall	share	equally	the	fees	and	expenses	of	the	mediator.			

(iv) If	an	agreement	is	reached	during	the	mediation,	ICANN	shall	
post	the	mutually	agreed	Proposed	Revisions	on	its	website	for	the	Posting	
Period	and	provide	notice	to	all	Applicable	Registry	Operators	in	accordance	
with	Section	7.9.		ICANN	and	the	Working	Group	will	consider	the	public	
comments	submitted	on	the	agreed	Proposed	Revisions	during	the	Posting	
Period	(including	comments	submitted	by	the	Applicable	Registry	
Operators).		Following	the	conclusion	of	the	Posting	Period,	the	Proposed	
Revisions	shall	be	submitted	for	Registry	Operator	Approval	and	approval	by	
the	ICANN	Board	of	Directors.		If	such	approvals	are	obtained,	the	Proposed	
Revisions	shall	be	deemed	an	Approved	Amendment	(as	defined	in	Section	
7.6)	by	the	Applicable	Registry	Operators	and	ICANN,	and	shall	be	effective	
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and	deemed	an	amendment	to	this	Agreement	upon	sixty	(60)	calendar	days	
notice	from	ICANN	to	Registry	Operator.	

(v) If	the	parties	have	not	resolved	the	dispute	for	any	reason	by	
the	date	that	is	ninety	(90)	calendar	days	following	receipt	by	the	CEO	or	
Chair,	as	applicable,	of	the	Mediation	Notice,	the	mediation	shall	
automatically	terminate	(unless	extended	by	agreement	of	the	parties).		The	
mediator	shall	deliver	to	the	parties	a	definition	of	the	issues	that	could	be	
considered	in	future	arbitration,	if	invoked.		Those	issues	are	subject	to	the	
limitations	set	forth	in	Section	7.7(e)(ii)	below.	

(e) If,	following	mediation,	ICANN	and	the	Working	Group	have	not	
reached	an	agreement	on	the	Proposed	Revisions,	either	the	CEO	or	the	Chair	may	provide	
the	other	person	written	notice	(an	“Arbitration	Notice”)	requiring	ICANN	and	the	
Applicable	Registry	Operators	to	resolve	the	dispute	through	binding	arbitration	in	
accordance	with	the	arbitration	provisions	of	Section	5.2,	subject	to	the	requirements	and	
limitations	of	this	Section	7.7(e).	

(i) If	an	Arbitration	Notice	is	sent,	the	mediator’s	definition	of	
issues,	along	with	the	Proposed	Revisions	(be	those	from	ICANN,	the	
Working	Group	or	both)	shall	be	posted	for	public	comment	on	ICANN’s	
website	for	a	period	of	no	less	than	thirty	(30)	calendar	days.		ICANN	and	the	
Working	Group	will	consider	the	public	comments	submitted	on	the	
Proposed	Revisions	during	the	Posting	Period	(including	comments	
submitted	by	the	Applicable	Registry	Operators),	and	information	regarding	
such	comments	and	consideration	shall	be	provided	to	a	three	(3)	person	
arbitrator	panel.		Each	party	may	modify	its	Proposed	Revisions	before	and	
after	the	Posting	Period.		The	arbitration	proceeding	may	not	commence	
prior	to	the	closing	of	such	public	comment	period,	and	ICANN	may	
consolidate	all	challenges	brought	by	registry	operators	(including	Registry	
Operator)	into	a	single	proceeding.		Except	as	set	forth	in	this	Section	7.7,	the	
arbitration	shall	be	conducted	pursuant	to	Section	5.2.	

(ii) No	dispute	regarding	the	Proposed	Revisions	may	be	
submitted	for	arbitration	to	the	extent	the	subject	matter	of	the	Proposed	
Revisions	(i)	relates	to	Consensus	Policy,	(ii)	falls	within	the	subject	matter	
categories	set	forth	in	Section	1.2	of	Specification	1,	or	(iii)	seeks	to	amend	
any	of	the	following	provisions	or	Specifications	of	this	Agreement:		Articles	
1,	3	and	6;	Sections	2.1,	2.2,	2.5,	2.7,	2.9,	2.10,	2.16,	2.17,	2.19,	4.1,	4.2,	7.3,	7.6,	
7.7,	7.8,	7.10,	7.11,	7.12,	7.13,	7.14;	Section	2.8	and	Specification	7	(but	only	
to	the	extent	such	Proposed	Revisions	seek	to	implement	an	RPM	not	
contemplated	by	Sections	2.8	and	Specification	7);	Exhibit	A;	and	
Specifications	1,	4,	6,	10	and	11.	
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(iii) The	mediator	will	brief	the	arbitrator	panel	regarding	ICANN	
and	the	Working	Group’s	respective	proposals	relating	to	the	Proposed	
Revisions.	

(iv) No	amendment	to	this	Agreement	relating	to	the	Proposed	
Revisions	may	be	submitted	for	arbitration	by	either	the	Working	Group	or	
ICANN,	unless,	in	the	case	of	the	Working	Group,	the	proposed	amendment	
has	received	Registry	Operator	Approval	and,	in	the	case	of	ICANN,	the	
proposed	amendment	has	been	approved	by	the	ICANN	Board	of	Directors.	

(v) In	order	for	the	arbitrator	panel	to	approve	either	ICANN	or	
the	Working	Group’s	proposed	amendment	relating	to	the	Proposed	
Revisions,	the	arbitrator	panel	must	conclude	that	such	proposed	
amendment	is	consistent	with	a	balanced	application	of	ICANN’s	core	values	
(as	described	in	ICANN’s	Bylaws)	and	reasonable	in	light	of	the	balancing	of	
the	costs	and	benefits	to	the	business	interests	of	the	Applicable	Registry	
Operators	and	ICANN	(as	applicable),	and	the	public	benefit	sought	to	be	
achieved	by	the	Proposed	Revisions	as	set	forth	in	such	amendment.		If	the	
arbitrator	panel	concludes	that	either	ICANN	or	the	Working	Group’s	
proposed	amendment	relating	to	the	Proposed	Revisions	meets	the	foregoing	
standard,	such	amendment	shall	be	effective	and	deemed	an	amendment	to	
this	Agreement	upon	sixty	(60)	calendar	days	notice	from	ICANN	to	Registry	
Operator	and	deemed	an	Approved	Amendment	hereunder.		

(f) With	respect	to	an	Approved	Amendment	relating	to	an	amendment	
proposed	by	ICANN,	Registry	may	apply	in	writing	to	ICANN	for	an	exemption	from	such	
amendment	pursuant	to	the	provisions	of	Section	7.6.	

(g) Notwithstanding	anything	in	this	Section	7.7	to	the	contrary,	(a)	if	
Registry	Operator	provides	evidence	to	ICANN's	reasonable	satisfaction	that	the	Approved	
Amendment	would	materially	increase	the	cost	of	providing	Registry	Services,	then	ICANN	
will	allow	up	to	one-hundred	eighty	(180)	calendar	days	for	the	Approved	Amendment	to	
become	effective	with	respect	to	Registry	Operator,	and	(b)	no	Approved	Amendment	
adopted	pursuant	to	Section	7.7	shall	become	effective	with	respect	to	Registry	Operator	if	
Registry	Operator	provides	ICANN	with	an	irrevocable	notice	of	termination	pursuant	to	
Section	4.4(b).	

7.8 No	Third-Party	Beneficiaries.		This	Agreement	will	not	be	construed	to	
create	any	obligation	by	either	ICANN	or	Registry	Operator	to	any	non-party	to	this	
Agreement,	including	any	registrar	or	registered	name	holder.	

7.9 General	Notices.		Except	for	notices	pursuant	to	Sections	7.6	and	7.7,	all	
notices	to	be	given	under	or	in	relation	to	this	Agreement	will	be	given	either	(i)	in	writing	
at	the	address	of	the	appropriate	party	as	set	forth	below	or	(ii)	via	electronic	mail	as	
provided	below,	unless	that	party	has	given	a	notice	of	change	of	postal	or	email	address,	as	
provided	in	this	Agreement.		All	notices	under	Sections	7.6	and	7.7	shall	be	given	by	both	
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posting	of	the	applicable	information	on	ICANN’s	web	site	and	transmission	of	such	
information	to	Registry	Operator	by	electronic	mail.		Any	change	in	the	contact	information	
for	notice	below	will	be	given	by	the	party	within	thirty	(30)	calendar	days	of	such	change.		
Other	than	notices	under	Sections	7.6	or	7.7,	any	notice	required	by	this	Agreement	will	be	
deemed	to	have	been	properly	given	(i)	if	in	paper	form,	when	delivered	in	person	or	via	
courier	service	with	confirmation	of	receipt	or	(ii)	by	electronic	mail,	upon	confirmation	of	
receipt	by	the	recipient’s	email	server,	provided	that	such	notice	via	electronic	mail	shall	be	
followed	by	a	copy	sent	by	regular	postal	mail	service	within	three	(3)	calendar	days.		Any	
notice	required	by	Sections	7.6	or	7.7	will	be	deemed	to	have	been	given	when	
electronically	posted	on	ICANN’s	website	and	upon	confirmation	of	receipt	by	the	email	
server.		In	the	event	other	means	of	notice	become	practically	achievable,	such	as	notice	via	
a	secure	website,	the	parties	will	work	together	to	implement	such	notice	means	under	this	
Agreement. 	

If	to	ICANN,	addressed	to:	
Internet	Corporation	for	Assigned	Names	and	Numbers	
12025	Waterfront	Drive,	Suite	300	
Los	Angeles,	CA	90094-2536	
USA	
Telephone:		+1-310-301-5800	
Attention:		President	and	CEO		
	
With	a	Required	Copy	to:		General	Counsel		
Email:		(As	specified	from	time	to	time.)	
	
If	to	Registry	Operator,	addressed	to:	
ICM	Registry,	LLC	
2155	East	GoDaddy	Way		
Tempe,	AZ	85284	
USA	
Telephone:		+1	480-651-9999	
Attention:	General	Counsel	
	

7.10 Entire	Agreement.		This	Agreement	(including	those	specifications	and	
documents	incorporated	by	reference	to	URL	locations	which	form	a	part	of	it)	constitutes	
the	entire	agreement	of	the	parties	hereto	pertaining	to	the	operation	of	the	TLD	and	
supersedes	all	prior	agreements,	understandings,	negotiations	and	discussions,	whether	
oral	or	written,	between	the	parties	on	that	subject.	

7.11 English	Language	Controls.		Notwithstanding	any	translated	version	of	this	
Agreement	and/or	specifications	that	may	be	provided	to	Registry	Operator,	the	English	
language	version	of	this	Agreement	and	all	referenced	specifications	are	the	official	
versions	that	bind	the	parties	hereto.		In	the	event	of	any	conflict	or	discrepancy	between	
any	translated	version	of	this	Agreement	and	the	English	language	version,	the	English	
language	version	controls.		Notices,	designations,	determinations,	and	specifications	made	
under	this	Agreement	shall	be	in	the	English	language.		
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7.12 Ownership	Rights.		Nothing	contained	in	this	Agreement	shall	be	construed	
as	(a)	establishing	or	granting	to	Registry	Operator	any	property	ownership	rights	or	
interests	of	Registry	Operator		in	the	TLD	or	the	letters,	words,	symbols	or	other	characters	
making	up	the	TLD	string,	or	(b)	affecting	any	existing	intellectual	property	or	ownership	
rights	of	Registry	Operator.	

7.13 Severability; Conflicts with Laws.  This Agreement shall be deemed severable; 
the invalidity or unenforceability of any term or provision of this Agreement shall not affect the 
validity or enforceability of the balance of this Agreement or of any other term hereof, which 
shall remain in full force and effect.  If any of the provisions hereof are determined to be invalid 
or unenforceable, the parties shall negotiate in good faith to modify this Agreement so as to 
effect the original intent of the parties as closely as possible.  ICANN and the Working Group 
will mutually cooperate to develop an ICANN procedure for ICANN’s review and consideration 
of alleged conflicts between applicable laws and non-RDDS (as defined in Specification 4) 
related provisions of this Agreement.  Until such procedure is developed and implemented by 
ICANN, ICANN will review and consider alleged conflicts between applicable laws and non-
RDDS related provisions of this Agreement in a manner similar to ICANN’s Procedure For 
Handling WHOIS Conflicts with Privacy Law.  

7.14 Court	Orders.		ICANN	will	respect	any	order	from	a	court	of	competent	
jurisdiction,	including	any	orders	from	any	jurisdiction	where	the	consent	or	non-objection	
of	the	government	was	a	requirement	for	the	delegation	of	the	TLD.		Notwithstanding	any	
other	provision	of	this	Agreement,	ICANN’s	implementation	of	any	such	order	will	not	be	a	
breach	of	this	Agreement	

7.15 Confidentiality	

(a) Subject	to	Section	7.15(c),	during	the	Term	and	for	a	period	of	three	
(3)	years	thereafter,	each	party	shall,	and	shall	cause	its	and	its	Affiliates’	officers,	directors,	
employees	and	agents	to,	keep	confidential	and	not	publish	or	otherwise	disclose	to	any	
third	party,	directly	or	indirectly,	any	information	that	is,	and	the	disclosing	party	has	
marked	as,	or	has	otherwise	designated	in	writing	to	the	receiving	party	as,	“confidential	
trade	secret,”	“confidential	commercial	information”	or	“confidential	financial	information”	
(collectively,	“Confidential	Information”),	except	to	the	extent	such	disclosure	is	permitted	
by	the	terms	of	this	Agreement.	

(b) The	confidentiality	obligations	under	Section	7.15(a)	shall	not	apply	
to	any	Confidential	Information	that	(i)	is	or	hereafter	becomes	part	of	the	public	domain	
by	public	use,	publication,	general	knowledge	or	the	like	through	no	fault	of	the	receiving	
party	in	breach	of	this	Agreement,	(ii)	can	be	demonstrated	by	documentation	or	other	
competent	proof	to	have	been	in	the	receiving	party’s	possession	prior	to	disclosure	by	the	
disclosing	party	without	any	obligation	of	confidentiality	with	respect	to	such	information,	
(iii)	is	subsequently	received	by	the	receiving	party	from	a	third	party	who	is	not	bound	by	
any	obligation	of	confidentiality	with	respect	to	such	information,	(iv)	has	been	published	
by	a	third	party	or	otherwise	enters	the	public	domain	through	no	fault	of	the	receiving	
party,	or	(v)	can	be	demonstrated	by	documentation	or	other	competent	evidence	to	have	
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been	independently	developed	by	or	for	the	receiving	party	without	reference	to	the	
disclosing	party’s	Confidential	Information.	

(c) Each	party	shall	have	the	right	to	disclose	Confidential	Information	to	
the	extent	that	such	disclosure	is	(i)	made	in	response	to	a	valid	order	of	a	court	of	
competent	jurisdiction	or,	if	in	the	reasonable	opinion	of	the	receiving	party’s	legal	counsel,	
such	disclosure	is	otherwise	required	by	applicable	law;	provided,	however,	that	the	
receiving	party	shall	first	have	given	notice	to	the	disclosing	party	and	given	the	disclosing	
party	a	reasonable	opportunity	to	quash	such	order	or	to	obtain	a	protective	order	or	
confidential	treatment	order	requiring	that	the	Confidential	Information	that	is	the	subject	
of	such	order	or	other	applicable	law	be	held	in	confidence	by	such	court	or	other	third	
party	recipient,	unless	the	receiving	party	is	not	permitted	to	provide	such	notice	under	
such	order	or	applicable	law,	or	(ii)	made	by	the	receiving	party	or	any	of	its	Affiliates	to	its	
or	their	attorneys,	auditors,	advisors,	consultants,	contractors	or	other	third	parties	for	use	
by	such	person	or	entity	as	may	be	necessary	or	useful	in	connection	with	the	performance	
of	the	activities	under	this	Agreement,	provided	that	such	third	party	is	bound	by	
confidentiality	obligations	at	least	as	stringent	as	those	set	forth	herein,	either	by	written	
agreement	or	through	professional	responsibility	standards.	

*	*	*	*	*	
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IN	WITNESS	WHEREOF,	the	parties	hereto	have	caused	this	Agreement	to	be	
executed	by	their	duly	authorized	representatives.	

INTERNET	CORPORATION	FOR	ASSIGNED	NAMES	AND	NUMBERS		

	
By:	 _____________________________	
Name:	
Title:	

	

ICM	REGISTRY,	LLC		

	
By:	 _____________________________	
Name:	
Title:	
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EXHIBIT	A	
	

Approved	Services	

The	ICANN	gTLD	Applicant	Guidebook	(located	at	
https://newgtlds.icann.org/en/applicants/agb)	and	the	RSEP	specify	processes	for	
consideration	of	proposed	registry	services.		Registry	Operator	may	provide	any	service	
that	is	required	by	the	terms	of	this	Agreement.		In	addition,	the	following	services	(if	any)	
are	specifically	identified	as	having	been	approved	by	ICANN	prior	to	the	effective	date	of	
the	Agreement,	and	Registry	Operator	may	provide	such	services:	

1.	 DNS	Service	–	TLD	Zone	Contents	

Notwithstanding	anything	else	in	this	Agreement,	as	indicated	in	section	2.2.3.3	of	the	gTLD	
Applicant	Guidebook,	permissible	contents	for	the	TLD’s	DNS	service	are:	

1.1.		 For	the	“Internet”	(IN)	Class:	

1.1.1.		 Apex	SOA	record	

1.1.2.		 Apex	NS	records	and	in-bailiwick	glue	for	the	TLD’s	DNS	servers	

1.1.3.		 NS	records	and	in-bailiwick	glue	for	DNS	servers	of	registered	names	in	the	
TLD	

1.1.4.		 DS	records	for	registered	names	in	the	TLD	

1.1.5.		 Records	associated	with	signing	the	TLD	zone	(e.g.,	RRSIG,	DNSKEY,	NSEC,	
NSEC3PARAM	and	NSEC3)	

1.1.6.		 Apex	TXT	record	for	zone	versioning	purposes	

1.1.7.		 Apex	TYPE65534	record	for	automatic	dnssec	signing	signaling	

1.2.		 For	the	“Chaos”	(CH)	Class:	

1.2.1.		 TXT	records	for	server	version/identification	(e.g.,	TXT	records	for	
“version.bind.”,	“id.server.”,	“authors.bind”	and/or	“hostname.bind.”)	

(Note:		The	above	language	effectively	does	not	allow,	among	other	things,	the	inclusion	of	
DNS	resource	records	that	would	enable	a	dotless	domain	name	(e.g.,	apex	A,	AAAA,	MX	
records)	in	the	TLD	zone.)	

If	Registry	Operator	wishes	to	place	any	DNS	resource	record	type	or	class	into	its	TLD	DNS	
service	(other	than	those	listed	in	Sections	1.1	or	1.2	above),	it	must	describe	in	detail	its	
proposal	and	submit	a	Registry	Services	Evaluation	Process	(RSEP)	request.		This	will	be	
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evaluated	per	RSEP	to	determine	whether	the	service	would	create	a	risk	of	a	meaningful	
adverse	impact	on	security	or	stability	of	the	DNS.		Registry	Operator	recognizes	and	
acknowledges	that	a	service	based	on	the	use	of	less-common	DNS	resource	records	
and/or	classes	in	the	TLD	zone,	even	if	approved,	might	not	work	as	intended	for	all	users	
due	to	lack	of	software	support.	

2.	 Internationalized	Domain	Names	(IDNs)	

Registry	Operator	may	offer	registration	of	IDNs	at	the	second	and	lower	levels	provided	
that	Registry	Operator	complies	with	the	following	requirements:	

	 	2.1.	 Registry	Operator	must	offer	Registrars	support	for	handling	IDN	registrations	in	EPP.	
	 	
	2.2.	 Registry	Operator	must	handle	variant	IDNs	as	follows:	

	
2.2.1.	 By	default	variant	IDNs	(as	defined	in	the	Registry	Operator’s	IDN	tables	and	IDN	

Registration	Rules)	must	be	blocked	from	registration.	
2.2.2.	 Variant	IDNs	may	be	activated	when	requested	by	the	sponsoring	Registrar	of	the	

canonical	name	as	described	in	the	IDN	Tables	and	IDN	Registration	Rules.	
2.2.3.	 Active	variant	IDNs	must	be	provisioned	in	the	TLD’s	DNS	zone	file	as	zone	cuts	

using	the	same	NS	resource	records	as	the	canonical	name.	
	
2.3.	 Registry	Operator	may	offer	registration	of	IDNs	in	the	following	languages/scripts	
(IDN	Tables	and	IDN	Registration	Rules	will	be	published	by	the	Registry	Operator	as	
specified	in	the	ICANN	IDN	Implementation	Guidelines):	
	

2.3.1.	 Arabic	language	
2.3.2.	 Belarusian	Language	
2.3.3.	 Bosnian	Language	
2.3.4.	 Bulgarian	Language	
2.3.5.	 Chinese	(Simplified)	Language	
2.3.6.	 Chinese	(Traditional)	Language	
2.3.7.	 Danish		Language	
2.3.8.	 French		Language	
2.3.9.	 German	Language	 	
2.3.10.	Hungarian	Language	
2.3.11.	Icelandic	Language	
2.3.12.	Italian	Language	
2.3.13.	Korean	Language	
2.3.14.	Latvian	Language	
2.3.15.	Lithuanian	Language	
2.3.16.	Macedonian	Language	
2.3.17.	Montenegrin	 Language	
2.3.18.	Polish	Language	
2.3.19.	Portuguese	Language	
2.3.20.	Russian	Language	
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2.3.21.	Serbian	Language	
2.3.22.	Spanish	Language	
2.3.23.	Swedish	Language	
2.3.24.	Ukrainian	Language	

3.	Bulk	Transfer	After	Partial	Portfolio	Acquisition	

Acquisition	(“BTAPPA”)	is	a	registry	service	available	to	consenting	registrars	in	the	
circumstance	where	(i)	one	ICANN-accredited	registrar	purchases,	by	means	of	a	stock	or	
asset	purchase,	merger	or	similar	transaction,	a	portion	but	not	all,	of	another	ICANN-
accredited	registrar's	domain	name	portfolio	in	the	TLD	or	(ii)	a	newly	accredited	registrar	
(gaining	registrar)	requests	a	transfer	of	all	domain	names	from	the	losing	registrar	for	
which	the	gaining	registrar	has	served	as	the	reseller.	Upon	completion	of	the	transfer,	the	
gaining	registrar	is	the	new	sponsoring	registrar.	The	gaining	registrar	must	certify	the	
BTAPPA	would	not	otherwise	qualify	under	ICANN’s	Transfer	Policy.		

At	least	fifteen	days	before	completing	a	BTAPPA,	the	losing	registrar	must	provide	written	
notice	of	the	bulk	change	of	sponsorship	to	all	domain	name	registrants	for	names	involved	
in	the	BTAPPA.	The	notice	must	include	an	explanation	of	how	the	RDDS	record	will	change	
after	the	BTAPPA	occurs	and	customer	support	and	technical	contact	information	of	the	
gaining	registrar.		

The	losing	registrar’s	existing	Registration	Agreement	with	customers	must	permit	the	
transfer	of	domain	names	in	the	event	of	acquisition	by	another	party.	A	single	BTAPPA	
request	may	be	submitted	for	transfers	from	multiple	losing	registrars	provided	they	are	
Affiliated	Registrars	as	defined	by	the	2013	or	subsequent	Registrar	Accreditation	
Agreement.		

The	expiration	dates	of	transferred	registrations	are	not	affected	and,	therefore,	there	are	
no	ICANN	fees.	Once	the	BTAPPA	is	complete,	there	is	no	grace	period	to	reverse	the	
transfer.		

Domain	names	in	the	following	EPP	statuses	at	the	time	of	the	BTAPPA	execution	shall	not	
be	transferred:		

• Base	statuses:	pendingTransfer,	pendingDelete.		
• Redemption	Grace	Period	(“RGP”)	statuses:	redemptionPeriod,	pendingRestore,	

pendingDelete.		

Domain	names	that	are	within	a	grace	period	window	are	subject	to	BTAPPA,	but	Registry	
Operator	may	decline	to	provide	a	credit	for	those	names	deleted	after	the	BTAPPA	and	
prior	to	the	expiration	of	the	applicable	grace	period	window.		

Registry	Operator	must	reject	a	BTAPPA	request	if	there	is	reasonable	evidence	that	a	
transfer	under	BTAPPA	is	being	requested	in	order	to	avoid	fees	otherwise	due	to	Registry	
Operator	or	ICANN.	Registry	Operator	has	discretion	to	reject	a	BTAPPA	request	if	a	
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registrar	with	common	ownership	or	management	or	both	has	already	requested	BTAPPA	
service	within	the	preceding	six-month	period.	

4.	Protected	Marks	-	Adult	Block	and	Adult	Block	Plus	

The	Adult	Block	and	Adult	Block	Plus	is	a	service	that	allows	trademark	rights	holders	to	
block	certain	labels	from	registration.	The	blocked	names	must	comply	with	the	provisions	
described	in	Specification	5,	Section	3.3	of	the	Registry	Agreement.		

For	the	Adult	Block	Service,	domain	names	blocked	by	the	service	will	be	an	exact	match	of	
a	label.	For	the	Adult	Block	Plus	Service,	domain	names	blocked	by	the	service	will	be	an	
exact	match	of	a	label	and	confusingly	similar	variations	of	the	trademark	in	several	
languages	and	scripts;	for	each	label,	variations	are	calculated	based	on	confusable	
characters	defined	by	Unicode	Consortium	for	these	languages.	Labels	which	are	blocked	as	
a	result	of	participation	in	the	service	may	prevent	other	trademark	rights	holders	or	Adult	
Block	Service	holders	from	unblocking	a	domain	name	associated	with	the	blocked	label	
and	registering	the	domain	name.	

5.	Registry	Lock	

Registry	Operator	may	offer	the	Registry	Lock	service,	which	is	a	registry	service	that	
allows	an	authorized	representative	from	the	sponsoring	Registrar	to	request	the	
activation	or	deactivation	of	any	of	the	following	EPP	statuses:	serverUpdateProhibited,	
serverDeleteProhibited	and⁄or	serverTransferProhibited.	

6.	Anti-Abuse	

Registry	Operator	may	suspend,	delete	or	otherwise	make	changes	to	domain	names	in	
compliance	with	its	anti-abuse	policy.	

7.	Third	Level	Domains	

Third	level	domains	may	be	sold	on	selected	second	level	domains	via	accredited	registrars	
that	are	not	already	sold	or	reserved	by	the	registry.	Registered	on	first-come,	first-served	
basis.	
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SPECIFICATION	1	
	

CONSENSUS	POLICIES	AND	TEMPORARY	POLICIES	SPECIFICATION	

1. Consensus	Policies.	

1.1. “Consensus	Policies”	are	those	policies	established	(1)	pursuant	to	the	
procedure	set	forth	in	ICANN’s	Bylaws	and	due	process,	and	(2)	covering	
those	topics	listed	in	Section	1.2	of	this	Specification.		The	Consensus	Policy	
development	process	and	procedure	set	forth	in	ICANN’s	Bylaws	may	be	
revised	from	time	to	time	in	accordance	with	the	process	set	forth	therein.	

1.2. Consensus	Policies	and	the	procedures	by	which	they	are	developed	shall	be	
designed	to	produce,	to	the	extent	possible,	a	consensus	of	Internet	
stakeholders,	including	the	operators	of	gTLDs.		Consensus	Policies	shall	
relate	to	one	or	more	of	the	following:	

1.2.1 issues	for	which	uniform	or	coordinated	resolution	is	reasonably	
necessary	to	facilitate	interoperability,	security	and/or	stability	of	the	
Internet	or	Domain	Name	System	(“DNS”);	

1.2.2 functional	and	performance	specifications	for	the	provision	of	
Registry	Services;	

1.2.3 Security	and	Stability	of	the	registry	database	for	the	TLD;	

1.2.4 registry	policies	reasonably	necessary	to	implement	Consensus	
Policies	relating	to	registry	operations	or	registrars;	

1.2.5 resolution	of	disputes	regarding	the	registration	of	domain	names	(as	
opposed	to	the	use	of	such	domain	names);	or	

1.2.6 restrictions	on	cross-ownership	of	registry	operators	and	registrars	
or	registrar	resellers	and	regulations	and	restrictions	with	respect	to	
registry	operations	and	the	use	of	registry	and	registrar	data	in	the	
event	that	a	registry	operator	and	a	registrar	or	registrar	reseller	are	
affiliated.		

1.3. Such	categories	of	issues	referred	to	in	Section	1.2	of	this	Specification	shall	
include,	without	limitation:	

1.3.1 principles	for	allocation	of	registered	names	in	the	TLD	(e.g.,	first-
come/first-served,	timely	renewal,	holding	period	after	expiration);	

1.3.2 prohibitions	on	warehousing	of	or	speculation	in	domain	names	by	
registries	or	registrars;	
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1.3.3 reservation	of	registered	names	in	the	TLD	that	may	not	be	registered	
initially	or	that	may	not	be	renewed	due	to	reasons	reasonably	related	
to	(i)	avoidance	of	confusion	among	or	misleading	of	users,	(ii)	
intellectual	property,	or	(iii)	the	technical	management	of	the	DNS	or	
the	Internet	(e.g.,	establishment	of	reservations	of	names	from	
registration);	and	

1.3.4 maintenance	of	and	access	to	accurate	and	up-to-date	information	
concerning	domain	name	registrations;	and	procedures	to	avoid	
disruptions	of	domain	name	registrations	due	to	suspension	or	
termination	of	operations	by	a	registry	operator	or	a	registrar,	
including	procedures	for	allocation	of	responsibility	for	serving	
registered	domain	names	in	a	TLD	affected	by	such	a	suspension	or	
termination.	

1.4. In	addition	to	the	other	limitations	on	Consensus	Policies,	they	shall	not:	

1.4.1 prescribe	or	limit	the	price	of	Registry	Services;	

1.4.2 modify	the	terms	or	conditions	for	the	renewal	or	termination	of	the	
Registry	Agreement;	

1.4.3 modify	the	limitations	on	Temporary	Policies	(defined	below)	or	
Consensus	Policies;	

1.4.4 modify	the	provisions	in	the	registry	agreement	regarding	fees	paid	
by	Registry	Operator	to	ICANN;	or	

1.4.5 modify	ICANN’s	obligations	to	ensure	equitable	treatment	of	registry	
operators	and	act	in	an	open	and	transparent	manner.	

2. Temporary	Policies.		Registry	Operator	shall	comply	with	and	implement	all	
specifications	or	policies	established	by	the	Board	on	a	temporary	basis,	if	adopted	
by	the	Board	by	a	vote	of	at	least	two-thirds	of	its	members,	so	long	as	the	Board	
reasonably	determines	that	such	modifications	or	amendments	are	justified	and	
that	immediate	temporary	establishment	of	a	specification	or	policy	on	the	subject	
is	necessary	to	maintain	the	stability	or	security	of	Registry	Services	or	the	DNS	
(“Temporary	Policies”).	

2.1. Such	proposed	specification	or	policy	shall	be	as	narrowly	tailored	as	feasible	
to	achieve	those	objectives.		In	establishing	any	Temporary	Policy,	the	Board	
shall	state	the	period	of	time	for	which	the	Temporary	Policy	is	adopted	and	
shall	immediately	implement	the	Consensus	Policy	development	process	set	
forth	in	ICANN’s	Bylaws.	

2.1.1 ICANN	shall	also	issue	an	advisory	statement	containing	a	detailed	
explanation	of	its	reasons	for	adopting	the	Temporary	Policy	and	why	
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the	Board	believes	such	Temporary	Policy	should	receive	the	
consensus	support	of	Internet	stakeholders.	

2.1.2 If	the	period	of	time	for	which	the	Temporary	Policy	is	adopted	
exceeds	ninety	(90)	calendar	days,	the	Board	shall	reaffirm	its	
temporary	adoption	every	ninety	(90)	calendar	days	for	a	total	period	
not	to	exceed	one	(1)	year,	in	order	to	maintain	such	Temporary	
Policy	in	effect	until	such	time	as	it	becomes	a	Consensus	Policy.		If	the	
one	(1)	year	period	expires	or,	if	during	such	one	(1)	year	period,	the	
Temporary	Policy	does	not	become	a	Consensus	Policy	and	is	not	
reaffirmed	by	the	Board,	Registry	Operator	shall	no	longer	be	
required	to	comply	with	or	implement	such	Temporary	Policy.	

3. Notice	and	Conflicts.		Registry	Operator	shall	be	afforded	a	reasonable	period	of	
time	following	notice	of	the	establishment	of	a	Consensus	Policy	or	Temporary	
Policy	in	which	to	comply	with	such	policy	or	specification,	taking	into	account	any	
urgency	involved.		In	the	event	of	a	conflict	between	Registry	Services	and	
Consensus	Policies	or	any	Temporary	Policy,	the	Consensus	Polices	or	Temporary	
Policy	shall	control,	but	only	with	respect	to	subject	matter	in	conflict.	
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SPECIFICATION	2	
	

DATA	ESCROW	REQUIREMENTS		

Registry	Operator	will	engage	an	independent	entity	to	act	as	data	escrow	agent	(“Escrow	
Agent”)	for	the	provision	of	data	escrow	services	related	to	the	Registry	Agreement.		The	
following	Technical	Specifications	set	forth	in	Part	A,	and	Legal	Requirements	set	forth	in	
Part	B,	will	be	included	in	any	data	escrow	agreement	between	Registry	Operator	and	the	
Escrow	Agent,	under	which	ICANN	must	be	named	a	third-party	beneficiary.		In	addition	to	
the	following	requirements,	the	data	escrow	agreement	may	contain	other	provisions	that	
are	not	contradictory	or	intended	to	subvert	the	required	terms	provided	below.	

PART	A	–	TECHNICAL	SPECIFICATIONS	

1. Deposits.		There	will	be	two	types	of	Deposits:		Full	and	Differential.		For	both	types,	
the	universe	of	Registry	objects	to	be	considered	for	data	escrow	are	those	objects	
necessary	in	order	to	offer	all	of	the	approved	Registry	Services.	

1.1. “Full	Deposit”	will	consist	of	data	that	reflects	the	state	of	the	registry	as	of	
00:00:00	UTC	(Coordinated	Universal	Time)	on	the	day	that	such	Full	
Deposit	is	submitted	to	Escrow	Agent.	

1.2. “Differential	Deposit”	means	data	that	reflects	all	transactions	that	were	not	
reflected	in	the	last	previous	Full	or	Differential	Deposit,	as	the	case	may	be.		
Each	Differential	Deposit	will	contain	all	database	transactions	since	the	
previous	Deposit	was	completed	as	of	00:00:00	UTC	of	each	day,	but	Sunday.		
Differential	Deposits	must	include	complete	Escrow	Records	as	specified	
below	that	were	not	included	or	changed	since	the	most	recent	full	or	
Differential	Deposit	(i.e.,	all	additions,	modifications	or	removals	of	data).	

2. Schedule	for	Deposits.		Registry	Operator	will	submit	a	set	of	escrow	files	on	a	
daily	basis	as	follows:	

2.1. Each	Sunday,	a	Full	Deposit	must	be	submitted	to	the	Escrow	Agent	by	23:59	
UTC.	

2.2. The	other	six	(6)	days	of	the	week,	a	Full	Deposit	or	the	corresponding	
Differential	Deposit	must	be	submitted	to	Escrow	Agent	by	23:59	UTC.	

3. Escrow	Format	Specification.	

3.1. Deposit’s	Format.		Registry	objects,	such	as	domains,	contacts,	name	
servers,	registrars,	etc.	will	be	compiled	into	a	file	constructed	as	described	
in	RFC	8909,	see	Part	A,	Section	9,	reference	1	of	this	Specification	and	RFC	
9022,	see	Part	A,	Section	9,	reference	2	of	this	Specification	(collectively,	the	
“DNDE	Specification”).		The	DNDE	Specification	describes	some	elements	as	
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optional;	Registry	Operator	will	include	those	elements	in	the	Deposits	if	
they	are	available.		UTF-8	character	encoding	will	be	used.	

3.2. Extensions.		If	a	Registry	Operator	offers	additional	Registry	Services	that	
require	submission	of	additional	data,	not	included	above,	additional	
“extension	schemas”	shall	be	defined	in	a	case	by	case	basis	to	represent	that	
data.		These	“extension	schemas”	will	be	specified	as	described	in	Part	A,	
Section	9,	reference	2	of	this	Specification.		Data	related	to	the	“extensions	
schemas”	will	be	included	in	the	deposit	file	described	in	Part	A,	Section	3.1	
of	this	Specification.		ICANN	and	the	respective	Registry	Operator	shall	work	
together	to	agree	on	such	new	objects’	data	escrow	specifications.	

4. Processing	of	Deposit	files.		The	use	of	compression	is	recommended	in	order	to	
reduce	electronic	data	transfer	times,	and	storage	capacity	requirements.		Data	
encryption	will	be	used	to	ensure	the	privacy	of	registry	escrow	data.		Files	
processed	for	compression	and	encryption	will	be	in	the	binary	OpenPGP	format	as	
per	OpenPGP	Message	Format	-	RFC	4880,	see	Part	A,	Section	9,	reference	3	of	this	
Specification.		Acceptable	algorithms	for	Public-key	cryptography,	Symmetric-key	
cryptography,	Hash	and	Compression	are	those	enumerated	in	RFC	4880,	not	
marked	as	deprecated	in	OpenPGP	IANA	Registry,	see	Part	A,	Section	9,	reference	4	
of	this	Specification,	that	are	also	royalty-free.		The	process	to	follow	for	the	data	file	
in	original	text	format	is:	

(1) The	XML	file	of	the	deposit	as	described	in	Part	A,	Section	9,	reference	1	of	
this	Specification	must	be	named	as	the	containing	file	as	specified	in	Section	
5	but	with	the	extension	xml.	

(2) The	data	file(s)	are	aggregated	in	a	tarball	file	named	the	same	as	(1)	but	
with	extension	tar.	

(3) A	compressed	and	encrypted	OpenPGP	Message	is	created	using	the	tarball	
file	as	sole	input.		The	suggested	algorithm	for	compression	is	ZIP	as	per	RFC	
4880.		The	compressed	data	will	be	encrypted	using	the	escrow	agent’s	
public	key.		The	suggested	algorithms	for	Public-key	encryption	are	Elgamal	
and	RSA	as	per	RFC	4880.		The	suggested	algorithms	for	Symmetric-key	
encryption	are	TripleDES,	AES128	and	CAST5	as	per	RFC	4880.	

(4) The	file	may	be	split	as	necessary	if,	once	compressed	and	encrypted,	it	is	
larger	than	the	file	size	limit	agreed	with	the	escrow	agent.		Every	part	of	a	
split	file,	or	the	whole	file	if	not	split,	will	be	called	a	processed	file	in	this	
section.	

(5) A	digital	signature	file	will	be	generated	for	every	processed	file	using	the	
Registry	Operator’s	private	key.		The	digital	signature	file	will	be	in	binary	
OpenPGP	format	as	per	RFC	4880	Section	9,	reference	3,	and	will	not	be	
compressed	or	encrypted.		The	suggested	algorithms	for	Digital	signatures	
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are	DSA	and	RSA	as	per	RFC	4880.		The	suggested	algorithm	for	Hashes	in	
Digital	signatures	is	SHA256.	

(6) The	processed	files	and	digital	signature	files	will	then	be	transferred	to	the	
Escrow	Agent	through	secure	electronic	mechanisms,	such	as,	SFTP,	SCP,	
HTTPS	file	upload,	etc.	as	agreed	between	the	Escrow	Agent	and	the	Registry	
Operator.		Non-electronic	delivery	through	a	physical	medium	such	as	CD-
ROMs,	DVD-ROMs,	or	USB	storage	devices	may	be	used	if	authorized	by	
ICANN.	

(7) The	Escrow	Agent	will	then	validate	every	(processed)	transferred	data	file	
using	the	procedure	described	in	Part	A,	Section	8	of	this	Specification.	

5. File	Naming	Conventions.		Files	will	be	named	according	to	the	following	
convention:		{gTLD}_{YYYY-MM-DD}_{type}_S{#}_R{rev}.{ext}	where:	

5.1. {gTLD}	is	replaced	with	the	gTLD	name;	in	case	of	an	IDN-TLD,	the	ASCII-
compatible	form	(A-Label)	must	be	used;	

5.2. {YYYY-MM-DD}	is	replaced	by	the	date	corresponding	to	the	time	used	as	a	
timeline	watermark	for	the	transactions;	i.e.	for	the	Full	Deposit	
corresponding	to	2009-08-02T00:00Z,	the	string	to	be	used	would	be	“2009-
08-02”;		

5.3. {type}	is	replaced	by:	

(1) “full”,	if	the	data	represents	a	Full	Deposit;	

(2) “diff”,	if	the	data	represents	a	Differential	Deposit;	

(3) “thin”,	if	the	data	represents	a	Bulk	Registration	Data	Access	file,	as	
specified	in	Section	3	of	Specification	4;	

(4) "thick-{gurid}",	if	the	data	represent	Thick	Registration	Data	from	a	
specific	registrar,	as	defined	in	Section	3.2	of	Specification	4.	The	
{gurid}	element	must	be	replaced	with	the	IANA	Registrar	ID	
associated	with	the	data.	

5.4. {#}	is	replaced	by	the	position	of	the	file	in	a	series	of	files,	beginning	with	
“1”;	in	case	of	a	lone	file,	this	must	be	replaced	by	“1”.	

5.5. {rev}	is	replaced	by	the	number	of	revision	(or	resend)	of	the	file	beginning	
with	“0”:	

5.6. {ext}	is	replaced	by	“sig”	if	it	is	a	digital	signature	file	of	the	quasi-
homonymous	file.		Otherwise	it	is	replaced	by	“ryde”.	
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6. Distribution	of	Public	Keys.		Each	of	Registry	Operator	and	Escrow	Agent	will	
distribute	its	public	key	to	the	other	party	(Registry	Operator	or	Escrow	Agent,	as	
the	case	may	be)	via	email	to	an	email	address	to	be	specified.		Each	party	will	
confirm	receipt	of	the	other	party’s	public	key	with	a	reply	email,	and	the	
distributing	party	will	subsequently	reconfirm	the	authenticity	of	the	key	
transmitted	via	offline	methods,	like	in	person	meeting,	telephone,	etc.		In	this	way,	
public	key	transmission	is	authenticated	to	a	user	able	to	send	and	receive	mail	via	a	
mail	server	operated	by	the	distributing	party.		Escrow	Agent,	Registry	Operator	
and	ICANN	will	exchange	public	keys	by	the	same	procedure.		

7. Notification	of	Deposits.		Along	with	the	delivery	of	each	Deposit,	Registry	
Operator	will	deliver	to	Escrow	Agent	and	to	ICANN	(using	the	API	described	in	
draft-lozano-icann-registry-interfaces,	see	Part	A,	Section	9,	reference	5	of	this	
Specification	(the	“Interface	Specification”))	a	written	statement	from	Registry	
Operator	(which	may	be	by	authenticated	e-mail)	that	includes	a	copy	of	the	report	
generated	upon	creation	of	the	Deposit	and	states	that	the	Deposit	has	been	
inspected	by	Registry	Operator	and	is	complete	and	accurate.		The	preparation	and	
submission	of	this	statement	must	be	performed	by	the	Registry	Operator	or	its	
designee,	provided	that	such	designee	may	not	be	the	Escrow	Agent	or	any	of	
Escrow	Agent’s	Affiliates.		Registry	Operator	will	include	the	Deposit’s	“id”	and	
“resend”	attributes	in	its	statement.		The	attributes	are	explained	in	Part	A,	Section	
9,	reference	1	of	this	Specification.	

If	not	already	an	RFC,	Registry	Operator	will	use	the	most	recent	draft	version	of	the	
Interface	Specification	at	the	Effective	Date.		Registry	Operator	may	at	its	election	
use	newer	versions	of	the	Interface	Specification	after	the	Effective	Date.		Once	the	
Interface	Specification	is	published	as	an	RFC,	Registry	Operator	will	implement	that	
version	of	the	Interface	Specification,	no	later	than	one	hundred	eighty	(180)	
calendar	days	after	such	publishing.	

8. Verification	Procedure.	

(1) The	signature	file	of	each	processed	file	is	validated.	

(2) If	processed	files	are	pieces	of	a	bigger	file,	the	latter	is	put	together.	

(3) Each	file	obtained	in	the	previous	step	is	then	decrypted	and	uncompressed.	

(4) Each	data	file	contained	in	the	previous	step	is	then	validated	against	the	
format	defined	in	Part	A,	Section	9,	reference	1	of	this	Specification.	

(5) The	data	escrow	agent	extended	verification	process,	as	defined	below	in	
reference	2	of	Part	A	of	this	Specification	2,	as	well	as	any	other	data	escrow	
verification	process	contained	in	such	reference.		

If	any	discrepancy	is	found	in	any	of	the	steps,	the	Deposit	will	be	considered	
incomplete.	
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9. References.	

(1) Registry	Data	Escrow	Specification,	https://www.rfc-
editor.org/rfc/rfc8909.txt	

(2) Domain	Name	Registration	Data	(DNRD)	Objects	Mapping,	https://www.rfc-
editor.org/rfc/rfc9022.txt	

(3) OpenPGP	Message	Format,	https://www.rfc-editor.org/rfc/rfc4880.txt	

(4) OpenPGP	parameters,	
https://www.iana.org/assignments/pgp-parameters/pgp-parameters.xhtml	

(5) ICANN	Registry	Interfaces,	https://datatracker.ietf.org/doc/draft-lozano-icann-
registry-interfaces
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PART	B	–	LEGAL	REQUIREMENTS	

1. Escrow	Agent.		Prior	to	entering	into	an	escrow	agreement,	the	Registry	Operator	
must	provide	notice	to	ICANN	as	to	the	identity	of	the	Escrow	Agent,	and	provide	
ICANN	with	contact	information	and	a	copy	of	the	relevant	escrow	agreement,	and	
all	amendments	thereto.		In	addition,	prior	to	entering	into	an	escrow	agreement,	
Registry	Operator	must	obtain	the	consent	of	ICANN	to	(a)	use	the	specified	Escrow	
Agent,	and	(b)	enter	into	the	form	of	escrow	agreement	provided.		ICANN	must	be	
expressly	designated	as	a	third-party	beneficiary	of	the	escrow	agreement.		ICANN	
reserves	the	right	to	withhold	its	consent	to	any	Escrow	Agent,	escrow	agreement,	
or	any	amendment	thereto,	all	in	its	sole	discretion.	

2. Fees.		Registry	Operator	must	pay,	or	have	paid	on	its	behalf,	fees	to	the	Escrow	
Agent	directly.		If	Registry	Operator	fails	to	pay	any	fee	by	the	due	date(s),	the	
Escrow	Agent	will	give	ICANN	written	notice	of	such	non-payment	and	ICANN	may	
pay	the	past-due	fee(s)	within	fifteen	(15)	calendar	days	after	receipt	of	the	written	
notice	from	Escrow	Agent.		Upon	payment	of	the	past-due	fees	by	ICANN,	ICANN	
shall	have	a	claim	for	such	amount	against	Registry	Operator,	which	Registry	
Operator	shall	be	required	to	submit	to	ICANN	together	with	the	next	fee	payment	
due	under	the	Registry	Agreement.	

3. Ownership.		Ownership	of	the	Deposits	during	the	effective	term	of	the	Registry	
Agreement	shall	remain	with	Registry	Operator	at	all	times.		Thereafter,	Registry	
Operator	shall	assign	any	such	ownership	rights	(including	intellectual	property	
rights,	as	the	case	may	be)	in	such	Deposits	to	ICANN.		In	the	event	that	during	the	
term	of	the	Registry	Agreement	any	Deposit	is	released	from	escrow	to	ICANN,	any	
intellectual	property	rights	held	by	Registry	Operator	in	the	Deposits	will	
automatically	be	licensed	to	ICANN	or	to	a	party	designated	in	writing	by	ICANN	on	
a	non-exclusive,	perpetual,	irrevocable,	royalty-free,	paid-up	basis,	for	any	use	
related	to	the	operation,	maintenance	or	transition	of	the	TLD.	

4. Integrity	and	Confidentiality.		Escrow	Agent	will	be	required	to	(i)	hold	and	
maintain	the	Deposits	in	a	secure,	locked,	and	environmentally	safe	facility,	which	is	
accessible	only	to	authorized	representatives	of	Escrow	Agent,	(ii)	protect	the	
integrity	and	confidentiality	of	the	Deposits	using	commercially	reasonable	
measures	and	(iii)	keep	and	safeguard	each	Deposit	for	one	(1)	year.		ICANN	and	
Registry	Operator	will	be	provided	the	right	to	inspect	Escrow	Agent’s	applicable	
records	upon	reasonable	prior	notice	and	during	normal	business	hours.		Registry	
Operator	and	ICANN	will	be	provided	with	the	right	to	designate	a	third-party	
auditor	to	audit	Escrow	Agent’s	compliance	with	the	technical	specifications	and	
maintenance	requirements	of	this	Specification	2	from	time	to	time.	

If	Escrow	Agent	receives	a	subpoena	or	any	other	order	from	a	court	or	other	
judicial	tribunal	pertaining	to	the	disclosure	or	release	of	the	Deposits,	Escrow	
Agent	will	promptly	notify	the	Registry	Operator	and	ICANN	unless	prohibited	by	
law.		After	notifying	the	Registry	Operator	and	ICANN,	Escrow	Agent	shall	allow	
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sufficient	time	for	Registry	Operator	or	ICANN	to	challenge	any	such	order,	which	
shall	be	the	responsibility	of	Registry	Operator	or	ICANN;	provided,	however,	that	
Escrow	Agent	does	not	waive	its	rights	to	present	its	position	with	respect	to	any	
such	order.		Escrow	Agent	will	cooperate	with	the	Registry	Operator	or	ICANN	to	
support	efforts	to	quash	or	limit	any	subpoena,	at	such	party’s	expense.		Any	party	
requesting	additional	assistance	shall	pay	Escrow	Agent’s	standard	charges	or	as	
quoted	upon	submission	of	a	detailed	request.	

5. Copies.		Escrow	Agent	may	be	permitted	to	duplicate	any	Deposit,	in	order	to	
comply	with	the	terms	and	provisions	of	the	escrow	agreement.	

6. Release	of	Deposits.		Escrow	Agent	will	make	available	for	electronic	download	
(unless	otherwise	requested)	to	ICANN	or	its	designee,	within	twenty-four	(24)	
hours,	at	the	Registry	Operator’s	expense,	all	Deposits	in	Escrow	Agent’s	possession	
in	the	event	that	the	Escrow	Agent	receives	a	request	from	Registry	Operator	to	
effect	such	delivery	to	ICANN,	or	receives	one	of	the	following	written	notices	by	
ICANN	stating	that:	

6.1. the	Registry	Agreement	has	expired	without	renewal,	or	been	terminated;	or	

6.2. ICANN	has	not	received	a	notification	as	described	in	Part	B,	Sections	7.1	and	
7.2	of	this	Specification	from	Escrow	Agent	within	five	(5)	calendar	days	after	
the	Deposit’s	scheduled	delivery	date;	(a)	ICANN	gave	notice	to	Escrow	Agent	
and	Registry	Operator	of	that	failure;	and	(b)	ICANN	has	not,	within	seven	(7)	
calendar	days	after	such	notice,	received	the	notification	from	Escrow	Agent;	
or	

6.3. ICANN	has	received	notification	as	described	in	Part	B,	Sections	7.1	and	7.2	of	
this	Specification	from	Escrow	Agent	of	failed	verification	of	the	latest	escrow	
deposit	for	a	specific	date	or	a	notification	of	a	missing	deposit,	and	the	
notification	is	for	a	deposit	that	should	have	been	made	on	Sunday	(i.e.,	a	Full	
Deposit);	(a)	ICANN	gave	notice	to	Registry	Operator	of	that	receipt;	and	(b)	
ICANN	has	not,	within	seven	(7)	calendar	days	after	such	notice,	received	
notification	as	described	in	Part	B,	Sections	7.1	and	7.2	of	this	Specification	
from	Escrow	Agent	of	verification	of	a	remediated	version	of	such	Full	
Deposit;	or	

6.4. ICANN	has	received	five	notifications	from	Escrow	Agent	within	the	last	
thirty	(30)	calendar	days	notifying	ICANN	of	either	missing	or	failed	escrow	
deposits	that	should	have	been	made	Monday	through	Saturday	(i.e.,	a	
Differential	Deposit),	and	(x)	ICANN	provided	notice	to	Registry	Operator	of	
the	receipt	of	such	notifications;	and	(y)	ICANN	has	not,	within	seven	(7)	
calendar	days	after	delivery	of	such	notice	to	Registry	Operator,	received	
notification	from	Escrow	Agent	of	verification	of	a	remediated	version	of	
such	Differential	Deposit;	or	
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6.5. Registry	Operator	has:		(i)	ceased	to	conduct	its	business	in	the	ordinary	
course;	or	(ii)	filed	for	bankruptcy,	become	insolvent	or	anything	analogous	
to	any	of	the	foregoing	under	the	laws	of	any	jurisdiction	anywhere	in	the	
world;	or	

6.6. Registry	Operator	has	experienced	a	failure	of	critical	registry	functions	and	
ICANN	has	asserted	its	rights	pursuant	to	Section	2.13	of	the	Agreement;	or	

6.7. a	competent	court,	arbitral,	legislative,	or	government	agency	mandates	the	
release	of	the	Deposits	to	ICANN;	or	

6.8. pursuant	to	Contractual	and	Operational	Compliance	Audits	as	specified	
under	Section	2.11	of	the	Agreement.	

Unless	Escrow	Agent	has	previously	released	the	Registry	Operator’s	Deposits	to	
ICANN	or	its	designee,	Escrow	Agent	will	deliver	all	Deposits	to	ICANN	upon	
expiration	or	termination	of	the	Registry	Agreement	or	the	Escrow	Agreement.	

7. Verification	of	Deposits.	

7.1. Within	twenty-four	(24)	hours	after	receiving	each	Deposit	or	corrected	
Deposit,	Escrow	Agent	must	verify	the	format	and	completeness	of	each	
Deposit	and	deliver	to	ICANN	a	notification	generated	for	each	Deposit.		
Reports	will	be	delivered	electronically	using	the	API	described	in	draft-
lozano-icann-registry-interfaces,	see	Part	A,	Section	9,	reference	5	of	this	
Specification.	

7.2. If	Escrow	Agent	discovers	that	any	Deposit	fails	the	verification	procedures	
or	if	Escrow	Agent	does	not	receive	any	scheduled	Deposit,	Escrow	Agent	
must	notify	Registry	Operator	either	by	email,	fax	or	phone	and	ICANN	(using	
the	API	described	in	draft-lozano-icann-registry-interfaces,	see	Part	A,	
Section	9,	reference	5	of	this	Specification)	of	such	nonconformity	or	non-
receipt	within	twenty-four	(24)	hours	after	receiving	the	non-conformant	
Deposit	or	the	deadline	for	such	Deposit,	as	applicable.		Upon	notification	of	
such	verification	or	delivery	failure,	Registry	Operator	must	begin	developing	
modifications,	updates,	corrections,	and	other	fixes	of	the	Deposit	necessary	
for	the	Deposit	to	be	delivered	and	pass	the	verification	procedures	and	
deliver	such	fixes	to	Escrow	Agent	as	promptly	as	possible.	

8. Amendments.		Escrow	Agent	and	Registry	Operator	shall	amend	the	terms	of	the	
Escrow	Agreement	to	conform	to	this	Specification	2	within	ten	(10)	calendar	days	
of	any	amendment	or	modification	to	this	Specification	2.		In	the	event	of	a	conflict	
between	this	Specification	2	and	the	Escrow	Agreement,	this	Specification	2	shall	
control.	

9. Indemnity.		Escrow	Agent	shall	indemnify	and	hold	harmless	Registry	Operator	and	
ICANN,	and	each	of	their	respective	directors,	officers,	agents,	employees,	members,	
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and	stockholders	(“Indemnitees”)	absolutely	and	forever	from	and	against	any	and	
all	claims,	actions,	damages,	suits,	liabilities,	obligations,	costs,	fees,	charges,	and	any	
other	expenses	whatsoever,	including	reasonable	attorneys’	fees	and	costs,	that	may	
be	asserted	by	a	third	party	against	any	Indemnitee	in	connection	with	the	
misrepresentation,	negligence	or	misconduct	of	Escrow	Agent,	its	directors,	officers,	
agents,	employees	and	contractors.	
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SPECIFICATION	3	
	

FORMAT	AND	CONTENT	FOR	REGISTRY	OPERATOR	MONTHLY	REPORTING		

Registry	Operator	shall	provide	one	set	of	monthly	reports	per	gTLD,	using	the	API	
described	in	draft-lozano-icann-registry-interfaces,	see	Specification	2,	Part	A,	Section	9,	
reference	5,	with	the	following	content.			

ICANN	may	request	in	the	future	that	the	reports	be	delivered	by	other	means	and	using	
other	formats.		ICANN	will	use	reasonable	commercial	efforts	to	preserve	the	
confidentiality	of	the	information	reported	until	three	(3)	months	after	the	end	of	the	
month	to	which	the	reports	relate.		Unless	set	forth	in	this	Specification	3,	any	reference	to	
a	specific	time	refers	to	Coordinated	Universal	Time	(UTC).		Monthly	reports	shall	consist	
of	data	that	reflects	the	state	of	the	registry	at	the	end	of	the	month	(UTC).	

1. Per-Registrar	Transactions	Report.		This	report	shall	be	compiled	in	a	comma	
separated-value	formatted	file	as	specified	in	RFC	4180.		The	file	shall	be	named	
“gTLD-transactions-yyyymm.csv”,	where	“gTLD”	is	the	gTLD	name;	in	case	of	an	
IDN-TLD,	the	A-label	shall	be	used;	“yyyymm”	is	the	year	and	month	being	reported.		
The	file	shall	contain	the	following	fields	per	registrar:	

Field	
#	

Field	name	 Description	

01	 registrar-name		 Registrar’s	full	corporate	name	as	registered	with	
IANA	

02	 iana-id		 For	cases	where	the	registry	operator	acts	as	
registrar	(i.e.,	without	the	use	of	an	ICANN	
accredited	registrar)	either	9998	or	9999	should	
be	used	depending	on	registration	type	(as	
described	in	Specification	5),	otherwise	the	
sponsoring	Registrar	IANA	id	should	be	used	as	
specified	in	
https://www.iana.org/assignments/registrar-ids	

03	 total-domains		 total	domain	names	under	sponsorship	in	any	EPP	
status	but	pendingCreate	that	have	not	been	
purged	

04	 total-nameservers	 total	name	servers	(either	host	objects	or	name	
server	hosts	as	domain	name	attributes)	
associated	with	domain	names	registered	for	the	
TLD	in	any	EPP	status	but	pendingCreate	that	
have	not	been	purged	

05	 net-adds-1-yr	 number	of	domains	successfully	registered	(i.e.,	
not	in	EPP	pendingCreate	status)	with	an	initial	
term	of	one	(1)	year	(and	not	deleted	within	the	
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add	grace	period).	A	transaction	must	be	reported	
in	the	month	the	add	grace	period	ends.	

06	 net-adds-2-yr	 number	of	domains	successfully	registered	(i.e.,	
not	in	EPP	pendingCreate	status)	with	an	initial	
term	of	two(2)	years	(and	not	deleted	within	the	
add	grace	period).	A	transaction	must	be	reported	
in	the	month	the	add	grace	period	ends.	

07	 net-adds-3-yr	 number	of	domains	successfully	registered	(i.e.,	
not	in	EPP	pendingCreate	status)	with	an	initial	
term	of	three	(3)	years	(and	not	deleted	within	the	
add	grace	period).	A	transaction	must	be	reported	
in	the	month	the	add	grace	period	ends.	

08	 net-adds-4-yr	 number	of	domains	successfully	registered	(i.e.,	
not	in	EPP	pendingCreate	status)	with	an	initial	
term	of	four	(4)	years	(and	not	deleted	within	the	
add	grace	period).	A	transaction	must	be	reported	
in	the	month	the	add	grace	period	ends.	

09	 net-adds-5-yr	 number	of	domains	successfully	registered	(i.e.,	
not	in	EPP	pendingCreate	status)	with	an	initial	
term	of	five	(5)	years	(and	not	deleted	within	the	
add	grace	period).	A	transaction	must	be	reported	
in	the	month	the	add	grace	period	ends.	

10	 net-adds-6-yr	 number	of	domains	successfully	registered	(i.e.,	
not	in	EPP	pendingCreate	status)	with	an	initial	
term	of	six	(6)	years	(and	not	deleted	within	the	
add	grace	period).	A	transaction	must	be	reported	
in	the	month	the	add	grace	period	ends.	

11	 net-adds-7-yr	 number	of	domains	successfully	registered	(i.e.,	
not	in	EPP	pendingCreate	status)	with	an	initial	
term	of	seven	(7)	years	(and	not	deleted	within	
the	add	grace	period).	A	transaction	must	be	
reported	in	the	month	the	add	grace	period	ends.	

12	 net-adds-8-yr	 number	of	domains	successfully	registered	(i.e.,	
not	in	EPP	pendingCreate	status)	with	an	initial	
term	of	eight	(8)	years	(and	not	deleted	within	the	
add	grace	period).	A	transaction	must	be	reported	
in	the	month	the	add	grace	period	ends.	

13	 net-adds-9-yr	 number	of	domains	successfully	registered	(i.e.,	
not	in	EPP	pendingCreate	status)	with	an	initial	
term	of	nine	(9)	years	(and	not	deleted	within	the	
add	grace	period).	A	transaction	must	be	reported	
in	the	month	the	add	grace	period	ends.	
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14	 net-adds-10-yr	 number	of	domains	successfully	registered	(i.e.,	
not	in	EPP	pendingCreate	status)	with	an	initial	
term	of	ten	(10)	years	(and	not	deleted	within	the	
add	grace	period).	A	transaction	must	be	reported	
in	the	month	the	add	grace	period	ends.	

15	 net-renews-1-yr	 number	of	domains	successfully	renewed	(i.e.,	not	
in	EPP	pendingRenew	status)	either	automatically	
or	by	command	with	a	new	renewal	period	of	one	
(1)	year	(and	not	deleted	within	the	renew	or	
auto-renew	grace	period).	A	transaction	must	be	
reported	in	the	month	the	renew	or	auto-renew	
grace	period	ends.	

16	 net-renews-2-yr	 number	of	domains	successfully	renewed	(i.e.,	not	
in	EPP	pendingRenew	status)	either	automatically	
or	by	command	with	a	new	renewal	period	of	two	
(2)	years	(and	not	deleted	within	the	renew	or	
auto-renew	grace	period).	A	transaction	must	be	
reported	in	the	month	the	renew	or	auto-renew	
grace	period	ends.	

17	 net-renews-3-yr	 number	of	domains	successfully	renewed	(i.e.,	not	
in	EPP	pendingRenew	status)	either	automatically	
or	by	command	with	a	new	renewal	period	of	
three	(3)	years	(and	not	deleted	within	the	renew	
or	auto-renew	grace	period).	A	transaction	must	
be	reported	in	the	month	the	renew	or	auto-
renew	grace	period	ends.	

18	 net-renews-4-yr	 number	of	domains	successfully	renewed	(i.e.,	not	
in	EPP	pendingRenew	status)	either	automatically	
or	by	command	with	a	new	renewal	period	of	four	
(4)	years	(and	not	deleted	within	the	renew	or	
auto-renew	grace	period).	A	transaction	must	be	
reported	in	the	month	the	renew	or	auto-renew	
grace	period	ends.	

19	 net-renews-5-yr	 number	of	domains	successfully	renewed	(i.e.,	not	
in	EPP	pendingRenew	status)	either	automatically	
or	by	command	with	a	new	renewal	period	of	five	
(5)	years	(and	not	deleted	within	the	renew	or	
auto-renew	grace	period).	A	transaction	must	be	
reported	in	the	month	the	renew	or	auto-renew	
grace	period	ends.	

20	 net-renews-6-yr	 number	of	domains	successfully	renewed	(i.e.,	not	
in	EPP	pendingRenew	status)	either	automatically	
or	by	command	with	a	new	renewal	period	of	six	
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(6)	years	(and	not	deleted	within	the	renew	or	
auto-renew	grace	period).	A	transaction	must	be	
reported	in	the	month	the	renew	or	auto-renew	
grace	period	ends.	

21	 net-renews-7-yr	 number	of	domains	successfully	renewed	(i.e.,	not	
in	EPP	pendingRenew	status)	either	automatically	
or	by	command	with	a	new	renewal	period	of	
seven		(7)	years	(and	not	deleted	within	the	renew	
or	auto-renew	grace	period).	A	transaction	must	
be	reported	in	the	month	the	renew	or	auto-
renew	grace	period	ends.	

22	 net-renews-8-yr	 number	of	domains	successfully	renewed	(i.e.,	not	
in	EPP	pendingRenew	status)	either	automatically	
or	by	command	with	a	new	renewal	period	of	
eight	(8)	years	(and	not	deleted	within	the	renew	
or	auto-renew	grace	period).	A	transaction	must	
be	reported	in	the	month	the	renew	or	auto-
renew	grace	period	ends.	

23	 net-renews-9-yr	 number	of	domains	successfully	renewed	(i.e.,	not	
in	EPP	pendingRenew	status)	either	automatically	
or	by	command	with	a	new	renewal	period	of	nine	
(9)	years	(and	not	deleted	within	the	renew	or	
auto-renew	grace	period).	A	transaction	must	be	
reported	in	the	month	the	renew	or	auto-renew	
grace	period	ends.	

24	 net-renews-10-yr	 number	of	domains	successfully	renewed	(i.e.,	not	
in	EPP	pendingRenew	status)	either	automatically	
or	by	command	with	a	new	renewal	period	of	ten	
(10)	years	(and	not	deleted	within	the	renew	or	
auto-renew	grace	period).	A	transaction	must	be	
reported	in	the	month	the	renew	or	auto-renew	
grace	period	ends.	

25	 transfer-gaining-successful	 number	of	domain	transfers	initiated	by	this	
registrar	that	were	successfully	completed	(either	
explicitly	or	automatically	approved)	and	not	
deleted	within	the	transfer	grace	period.	A	
transaction	must	be	reported	in	the	month	the	
transfer	grace	period	ends.	

26	 transfer-gaining-nacked	 number	of	domain	transfers	initiated	by	this	
registrar	that	were	rejected	(e.g.,	EPP	transfer	
op="reject")	by	the	other	registrar	
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27	 transfer-losing-successful	 number	of	domain	transfers	initiated	by	another	
registrar	that	were	successfully	completed	(either	
explicitly	or	automatically	approved)	

28	 transfer-losing-nacked	 number	of	domain	transfers	initiated	by	another	
registrar	that	this	registrar	rejected	(e.g.,	EPP	
transfer	op="reject")	

29	 transfer-disputed-won	 number	of	transfer	disputes	in	which	this	
registrar	prevailed	(reported	in	the	month	where	
the	determination	happened)	

30	 transfer-disputed-lost	 number	of	transfer	disputes	this	registrar	lost	
(reported	in	the	month	where	the	determination	
happened)	

31	 transfer-disputed-nodecision	 number	of	transfer	disputes	involving	this	
registrar	with	a	split	or	no	decision	(reported	in	
the	month	where	the	determination	happened)	

32	 deleted-domains-grace	 domains	deleted	within	the	add	grace	period	
(does	not	include	names	deleted	while	in	EPP	
pendingCreate	status).	A	deletion	must	be	
reported	in	the	month	the	name	is	purged.	

33	 deleted-domains-nograce	 domains	deleted	outside	the	add	grace	period	
(does	not	include	names	deleted	while	in	EPP	
pendingCreate	status).	A	deletion	must	be	
reported	in	the	month	the	name	is	purged.	

34	 restored-domains	 domain	names	restored	during	reporting	period	
35	 restored-noreport	 total	number	of	restored	names	for	which	a	

restore	report	is	required	by	the	registry,	but	the	
registrar	failed	to	submit	it	

36	 agp-exemption-requests	 total	number	of	AGP	(add	grace	period)	exemption	
requests	

37	 agp-exemptions-granted	 total	number	of	AGP	(add	grace	period)	exemption	
requests	granted	

38	 agp-exempted-domains	 total	number	of	names	affected	by	granted	AGP	
(add	grace	period)	exemption	requests	

39	 attempted-adds	 number	of	attempted	(both	successful	and	failed)	
domain	name	create	commands	

The	first	line	shall	include	the	field	names	exactly	as	described	in	the	table	above	as	a	
“header	line”	as	described	in	section	2	of	RFC	4180.		The	last	line	of	each	report	shall	
include	totals	for	each	column	across	all	registrars;	the	first	field	of	this	line	shall	read	
“Totals”	while	the	second	field	shall	be	left	empty	in	that	line.		No	other	lines	besides	the	
ones	described	above	shall	be	included.		Line	breaks	shall	be	<U+000D,	U+000A>	as	
described	in	RFC	4180.	
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2. Registry	Functions	Activity	Report.		This	report	shall	be	compiled	in	a	comma	
separated-value	formatted	file	as	specified	in	RFC	4180.		The	file	shall	be	named	
“gTLD-activity-yyyymm.csv”,	where	“gTLD”	is	the	gTLD	name;	in	case	of	an	IDN-
TLD,	the	A-label	shall	be	used;	“yyyymm”	is	the	year	and	month	being	reported.		The	
file	shall	contain	the	following	fields:	

Field	#	 Field	Name	 Description	

01	 operational-registrars	 number	of	operational	registrars	in	the	
production	system	at	the	end	of	the	reporting	
period	

02	 zfa-passwords	 number	of	active	zone	file	access	passwords	at	
the	end	of	the	reporting	period;	"CZDS"	may	be	
used	instead	of	the	number	of	active	zone	file	
access	passwords,	if	the	Centralized	Zone	Data	
Service	(CZDS)	is	used	to	provide	the	zone	file	
to	the	end	user	

03	 whois-43-queries	 number	of	WHOIS	(port-43)	queries	responded	
during	the	reporting	period;	an	empty	value		
shall	be	used	after	the	WHOIS	Services	Sunset	
Date	(as	defined	in	Specification	4)	if	the	WHOIS	
(port	43)	service	is	not	provided	after	such	date	

04	 web-whois-queries	 number	of	web-based	WHOIS	queries	
responded	during	the	reporting	period,	not	
including	searchable	WHOIS;	an	empty	value	
shall	be	used	after	the	WHOIS	Services	Sunset	
Date	if	the	web-based	WHOIS	service	is	not	
provided	after	such	date	

05	 searchable-whois-queries	 number	of	searchable	WHOIS	queries	
responded	during	the	reporting	period;	an	
empty	value	shall	be	used	if	searchable	WHOIS	
service	is	not	provided	during	the	reporting	
period	

06	 dns-udp-queries-received	 number	of	DNS	queries	received	over	UDP	
transport	during	the	reporting	period	

07	 dns-udp-queries-responded	 number	of	DNS	queries	received	over	UDP	
transport	that	were	responded	during	the	
reporting	period	

08	 dns-tcp-queries-received	 number	of	DNS	queries	received	over	TCP	
transport	during	the	reporting	period	

09	 dns-tcp-queries-responded	 number	of	DNS	queries	received	over	TCP	
transport	that	were	responded	during	the	
reporting	period	
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Field	#	 Field	Name	 Description	

10	 srs-dom-check	 number	of	SRS	(EPP	and	any	other	interface)	
domain	name	“check”	requests	responded	
during	the	reporting	period	

11	 srs-dom-create	 number	of	SRS	(EPP	and	any	other	interface)	
domain	name	“create”	requests	responded	
during	the	reporting	period	

12	 srs-dom-delete	 number	of	SRS	(EPP	and	any	other	interface)	
domain	name	“delete”	requests	responded	
during	the	reporting	period	

13	 srs-dom-info	 number	of	SRS	(EPP	and	any	other	interface)	
domain	name	“info”	requests	responded	during	
the	reporting	period	

14	 srs-dom-renew	 number	of	SRS	(EPP	and	any	other	interface)	
domain	name	“renew”	requests	responded	
during	the	reporting	period	

15	 srs-dom-rgp-restore-report	 number	of	SRS	(EPP	and	any	other	interface)	
domain	name	RGP	“restore”	requests	delivering	
a	restore	report	responded	during	the	reporting	
period	

16	 srs-dom-rgp-restore-request	 number	of	SRS	(EPP	and	any	other	interface)	
domain	name	RGP	“restore”	requests	
responded	during	the	reporting	period	

17	 srs-dom-transfer-approve	 number	of	SRS	(EPP	and	any	other	interface)	
domain	name	“transfer”	requests	to	approve	
transfers	responded	during	the	reporting	
period	

18	 srs-dom-transfer-cancel	 number	of	SRS	(EPP	and	any	other	interface)	
domain	name	“transfer”	requests	to	cancel	
transfers	responded	during	the	reporting	
period	

19	 srs-dom-transfer-query	 number	of	SRS	(EPP	and	any	other	interface)	
domain	name	“transfer”	requests	to	query	
about	a	transfer	responded	during	the	
reporting	period	

20	 srs-dom-transfer-reject	 number	of	SRS	(EPP	and	any	other	interface)	
domain	name	“transfer”	requests	to	reject	
transfers	responded	during	the	reporting	
period	

21	 srs-dom-transfer-request	 number	of	SRS	(EPP	and	any	other	interface)	
domain	name	“transfer”	requests	to	request	
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Field	#	 Field	Name	 Description	
transfers	responded	during	the	reporting	
period	

22	 srs-dom-update	 number	of	SRS	(EPP	and	any	other	interface)	
domain	name	“update”	requests	(not	including	
RGP	restore	requests)	responded	during	the	
reporting	period	

23	 srs-host-check	 number	of	SRS	(EPP	and	any	other	interface)	
host	“check”	requests	responded	during	the	
reporting	period	

24	 srs-host-create	 number	of	SRS	(EPP	and	any	other	interface)	
host	“create”	requests	responded	during	the	
reporting	period	

25	 srs-host-delete	 number	of	SRS	(EPP	and	any	other	interface)	
host	“delete”	requests	responded	during	the	
reporting	period	

26	 srs-host-info	 number	of	SRS	(EPP	and	any	other	interface)	
host	“info”	requests	responded	during	the	
reporting	period	

27	 srs-host-update	 number	of	SRS	(EPP	and	any	other	interface)	
host	“update”	requests	responded	during	the	
reporting	period	

28	 srs-cont-check	 number	of	SRS	(EPP	and	any	other	interface)	
contact	“check”	requests	responded	during	the	
reporting	period	

29	 srs-cont-create	 number	of	SRS	(EPP	and	any	other	interface)	
contact	“create”	requests	responded	during	the	
reporting	period		

30	 srs-cont-delete	 number	of	SRS	(EPP	and	any	other	interface)	
contact	“delete”	requests	responded	during	the	
reporting	period	

31	 srs-cont-info	 number	of	SRS	(EPP	and	any	other	interface)	
contact	“info”	requests	responded	during	the	
reporting	period	

32	 srs-cont-transfer-approve	 number	of	SRS	(EPP	and	any	other	interface)	
contact	“transfer”	requests	to	approve	transfers	
responded	during	the	reporting	period	

33	 srs-cont-transfer-cancel	 number	of	SRS	(EPP	and	any	other	interface)	
contact	“transfer”	requests	to	cancel	transfers	
responded	during	the	reporting	period	
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Field	#	 Field	Name	 Description	

34	 srs-cont-transfer-query	 number	of	SRS	(EPP	and	any	other	interface)	
contact	“transfer”	requests	to	query	about	a	
transfer	responded	during	the	reporting	period	

35	 srs-cont-transfer-reject	 number	of	SRS	(EPP	and	any	other	interface)	
contact	“transfer”	requests	to	reject	transfers	
responded	during	the	reporting	period	

36	 srs-cont-transfer-request	 number	of	SRS	(EPP	and	any	other	interface)	
contact	“transfer”	requests	to	request	transfers	
responded	during	the	reporting	period	

37	 srs-cont-update	 number	of	SRS	(EPP	and	any	other	interface)	
contact	“update”	requests	responded	during	the	
reporting	period	

38	 rdap-queries	 number	of	RDAP	queries	responded	during	the	
reporting	period	

The	first	line	shall	include	the	field	names	exactly	as	described	in	the	table	above	as	a	
“header	line”	as	described	in	section	2	of	RFC	4180.		No	other	lines	besides	the	ones	
described	above	shall	be	included.		Line	breaks	shall	be	<U+000D,	U+000A>	as	described	in	
RFC	4180.	

For	gTLDs	that	are	part	of	a	single-instance	Shared	Registry	System:	(1)	the	fields	whois-
43-queries,	web-whois-queries,	searchable-whois-queries	and	rdap-queries	in	the	Registry	
Functions	Activity	Report	should	match	the	sum	of	queries	reported	for	the	gTLDs	in	the	
single-instance	Shared	Registry	System,	(2)	in	case	of	queries	related	to	the	fields	in	(1)	
above	for	which	the	Registry	Operator	cannot	determine	the	TLD	to	count	the	query	to	
(e.g.,	a	registrar	lookup	query	for	a	registrar	operating	in	more	than	one	TLD	sharing	the	
same	RDAP	base	URL),	registries	have	the	flexibility	to	choose	how	to	allocate	those	
queries	across	the	gTLDs	utilizing	the	single-instance	Shared	Registry	System,	and	(3)	the	
Registry	Functions	Activity	Report	may	include	the	total	contact	or	host	transactions	for	all	
the	gTLDs	in	the	system. 	



 

61 

SPECIFICATION	4	
	

REGISTRATION	DATA	PUBLICATION	SERVICES	

1. Registration	Data	Directory	Services	

1.1. Definitions.	

1.1.1 “Registration	Data	Access	Protocol”	or	“RDAP”	is	an	Internet	protocol	
that	provides	“RESTful”	web	services	to	retrieve	registration	
metadata	from	Domain	Name	Registries	and	Regional	Internet	
Registries.	

1.1.2 “RDAP	Directory	Services”	refers	to	a	Registration	Data	Directory	
Service	using	the	RDAP	described	in	STD	95	(https://www.rfc-
editor.org/refs/ref-std95.txt)	,	and	its	successor	standards	

1.1.3 “Registration	Data	Directory	Services”	or	“RDDS”	refers	to	the	
collective	of	WHOIS	Data	Directory	Services	(as	defined	in	this	
Specification	4)	and	Registration	Data	Access	Protocol	(RDAP)	
Directory	Services	(as	defined	in	this	Specification	4).	

1.1.4 "WHOIS	Data	Directory	Services”	refers	to	the	collective	of	WHOIS	
service	available	via	port	43	in	accordance	with	RFC	3912	and	a	web-
based	WHOIS	service	providing	free	public	query-based	access	to	
registration	data.	

1.1.5 “RDAP	Ramp-Up	Period”	means	the	period	that	ends	3	February	2024.		

1.1.6 “WHOIS	Services	Sunset	Date”	means	the	date	that	is	360	days	after	
the	expiration	of	the	RDAP	Ramp-Up	Period,	provided	that	ICANN	and	
the	Registries	Stakeholder	Group	may	mutually	agree	to	postpone	the	
WHOIS	Services	Sunset	Date.	If	either	the	Chief	Executive	Officer	of	
ICANN	(“CEO”)	or	the	Chairperson	of	the	Registries	Stakeholder	
Group	(“Chair”)	desires	to	discuss	postponing	the	WHOIS	Services	
Sunset	Date,	the	CEO	or	Chair,	as	applicable,	shall	provide	written	
notice	to	the	other	person,	which	shall	set	forth	in	reasonable	detail	
the	proposed	postponement.		

1.2. RDAP	Directory	Services	

1.2.1 Registry	Operator	shall	implement	the	most	recent	version	of	the	
RDAP	Technical	Implementation	Guide	and	RDAP	Response	Profile	
posted	at	https://icann.org/gtld-rdap-profile.		Registry	Operator	will	
implement	new	versions	of	the	RDAP	Technical	Implementation	
Guide	and	RDAP	Response	Profile	no	later	than	one	hundred	eighty	
(180)	calendar	days	after	notification	from	ICANN.	
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1.2.2 Registry	Operator	shall	provide	lookup	query	support	for:	

(1) domain	information	as	described	in	the	section	“Domain	Path	
Segment	Specification”	of	RFC	9082.	

(2) nameserver	information	as	described	in	the	section	
“Nameserver	Path	Segment	Specification”	of	RFC	9082;	
provided,	however,	that	Registry	Operator	shall	not	be	
required	to	(but	may	still	choose	to)	support	nameserver	
lookup	if	Registry	Operator	specifies	name	servers	as	domain	
attributes	in	EPP.		

(3) registrar	information	as	described	in	the	section	“Entity	Path	
Segment	Specification”	of	RFC	9082.	

(4) help	information	as	described	in	the	section	"Help	Path	
Segment	Specification"	of	RFC	9082.	

1.2.3 ICANN	reserves	the	right	to	specify	alternative	formats	and	protocols	
approved	as	“Internet	Standards”	(as	opposed	to	Informational	or	
Experimental	standards)	through	the	applicable	IETF	processes	with	
respect	to	Registration	Data.	Upon	such	specification,	ICANN	shall:	(a)	
work	collaboratively	with	gTLD	registries	and	ICANN-accredited	
registrars	to	define	all	operational	requirements	necessary	to	
implement	the	applicable	standard;	and	(b)	if	applicable,	initiate	
negotiations	to	define	all	reporting	requirements	(if	any),	and	
reasonable	service	level	requirements	commensurate	with	similarly	
situated	services.	

1.3. Searchability.	Offering	searchability	capabilities	for	the	Registration	Data	is	
optional	but	if	offered	by	the	Registry	Operator	it	shall	comply	with	the	
specification	described	in	this	section.	

1.3.1 Registry	Operator	will	offer	searchability	as	a	web-based	service.	

1.3.2 Registry	Operator	will	offer	partial	match	capabilities	on	each	of	the	
following	fields:		domain	name,	contacts	and	registrant’s	name,	and	
contact	and	registrant’s	postal	address,	including	all	the	sub-fields	
described	in	EPP	(e.g.,	street,	city,	state	or	province,	etc.),	and	may	
offer	partial	match	capabilities	on	other	fields,	in	each	case	subject	to	
applicable	law.	

1.3.3 Registry	Operator	will	offer	exact-match	capabilities,	at	least,	on	the	
following	fields:		Registrar	ID,	name	server	name,	and	name	server’s	
IP	address	(only	applies	to	IP	addresses	stored	by	the	registry,	i.e.,	
glue	records).	
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1.3.4 Registry	Operator	will	offer	Boolean	search	capabilities	supporting,	at	
least,	the	following	logical	operators	to	join	a	set	of	search	criteria:		
AND,	OR,	NOT.	

1.3.5 Search	results	will	include	domain	names	matching	the	search	
criteria.	

1.3.6 Registry	Operator	will:		1)	implement	appropriate	measures	to	avoid	
abuse	of	this	feature	(e.g.,	permitting	access	only	to	legitimate	
authorized	users);	and	2)	ensure	the	feature	is	in	compliance	with	any	
applicable	privacy	laws	and	ICANN	Consensus	Policies	and	
Temporary	Policies.	

1.3.7 Registry	Operator	shall	only	offer	the	searchability	capabilities	
required	in	the	RDAP	Technical	Implementation	Guide	and	RDAP	
Response	Profile	in	the	RDAP	Directory	Services.	

1.4. WHOIS	Data	Directory	Services.	

1.4.1 Until	the	WHOIS	Services	Sunset	Date,	Registry	Operator	will	operate	
a	WHOIS	service	available	via	port	43	in	accordance	with	RFC	3912,	
and	a	web-based	WHOIS	Service	at	<whois.nic.TLD>	providing	free	
public	query-based	access	to	at	least	the	following	elements	in	the	
following	format.			

1.4.2 The	format	of	responses	shall	follow	a	semi-free	text	format	outlined	
below,	followed	by	a	blank	line	and	a	legal	disclaimer	specifying	the	
rights	of	Registry	Operator,	and	of	the	user	querying	the	database.	

1.4.3 Each	data	object	shall	be	represented	as	a	set	of	key/value	pairs,	with	
lines	beginning	with	keys,	followed	by	a	colon	and	a	space	as	
delimiters,	followed	by	the	value.	

1.4.4 For	fields	where	more	than	one	value	exists,	multiple	key/value	pairs	
with	the	same	key	shall	be	allowed	(for	example	to	list	multiple	name	
servers).		The	first	key/value	pair	after	a	blank	line	should	be	
considered	the	start	of	a	new	record,	and	should	be	considered	as	
identifying	that	record,	and	is	used	to	group	data,	such	as	hostnames	
and	IP	addresses,	or	a	domain	name	and	registrant	information,	
together.	

1.4.5 The	fields	specified	below	set	forth	the	minimum	output	
requirements.			

1.4.6 Domain	Name	Data	

(1) Query	format:		whois	EXAMPLE.TLD	
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(2) Response	format:			

Domain	Name:	EXAMPLE.TLD		
Registry	Domain	ID:	D1234567-TLD		
Registrar	WHOIS	Server:	whois.example.tld		
Registrar	URL:	http://www.example.tld		
Updated	Date:	2009-05-29T20:13:00Z		
Creation	Date:	2000-10-08T00:45:00Z		
Registry	Expiry	Date:	2010-10-08T00:44:59Z	
Registrar	Registration	Expiration	Date:	2010-10-08T00:44:59Z1	
Registrar:	EXAMPLE	REGISTRAR	LLC		
Registrar	IANA	ID:	5555555		
Registrar	Abuse	Contact	Email:	email@registrar.tld	
Registrar	Abuse	Contact	Phone:	+1.123551234	
Reseller:	EXAMPLE	RESELLER12	
Domain	Status:	clientDeleteProhibited		
Domain	Status:	clientRenewProhibited		
Domain	Status:	clientTransferProhibited		
Domain	Status:	serverUpdateProhibited		
Registry	Registrant	ID:	5372808-ERL		
Registrant	Name:	EXAMPLE	REGISTRANT		
Registrant	Organization:	EXAMPLE	ORGANIZATION		
Registrant	Street:	123	EXAMPLE	STREET		
Registrant	City:	ANYTOWN		
Registrant	State/Province:	AP		
Registrant	Postal	Code:	A1A1A1		
Registrant	Country:	EX	
Registrant	Phone:	+1.5555551212		
Registrant	Phone	Ext:	1234		
Registrant	Fax:	+1.5555551213		
Registrant	Fax	Ext:	4321		
Registrant	Email:	EMAIL@EXAMPLE.TLD		
Registry	Admin	ID:	5372809-ERL		
Admin	Name:	EXAMPLE	REGISTRANT	ADMINISTRATIVE		
Admin	Organization:	EXAMPLE	REGISTRANT	ORGANIZATION		
Admin	Street:	123	EXAMPLE	STREET		
Admin	City:	ANYTOWN		
Admin	State/Province:	AP		
Admin	Postal	Code:	A1A1A1		
Admin	Country:	EX		
Admin	Phone:	+1.5555551212		
Admin	Phone	Ext:	1234		
Admin	Fax:	+1.5555551213		
Admin	Fax	Ext:	
Admin	Email:	EMAIL@EXAMPLE.TLD		
Registry	Tech	ID:	5372811-ERL		
Tech	Name:	EXAMPLE	REGISTRAR	TECHNICAL		
Tech	Organization:	EXAMPLE	REGISTRAR	LLC		
Tech	Street:	123	EXAMPLE	STREET		
Tech	City:	ANYTOWN		
Tech	State/Province:	AP		
Tech	Postal	Code:	A1A1A1		
Tech	Country:	EX		
Tech	Phone:	+1.1235551234		
Tech	Phone	Ext:	1234		

 
1	Field	is	optional. 
2 Field is optional. 
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Tech	Fax:	+1.5555551213		
Tech	Fax	Ext:	93		
Tech	Email:	EMAIL@EXAMPLE.TLD		
Name	Server:	NS01.EXAMPLEREGISTRAR.TLD		
Name	Server:	NS02.EXAMPLEREGISTRAR.TLD	
DNSSEC:	signedDelegation		
DNSSEC:	unsigned		
URL	of	the	ICANN	WHOIS	Inaccuracy	Complaint	Form:	
https://www.icann.org/wicf/	
>>>	Last	update	of	WHOIS	database:	2009-05-29T20:15:00Z	<<<	

 

1.4.7 Registrar	Data	

(1) Query	format:		whois	“registrar	Example	Registrar,	Inc.”	

(2) Response	format:	

Registrar:	Example	Registrar,	Inc.	
Street:	1234	Admiralty	Way		
City:	Marina	del	Rey		
State/Province:	CA		
Postal	Code:	90292		
Country:	US		
Phone	Number:	+1.3105551212		
Fax	Number:	+1.3105551213	
Email:	registrar@example.tld		
Registrar	WHOIS	Server:	whois.example-registrar.tld		
Registrar	URL:	http://www.example-registrar.tld		
Admin	Contact:	Joe	Registrar		
Phone	Number:	+1.3105551213		
Fax	Number:	+1.3105551213		
Email:	joeregistrar@example-registrar.tld		
Admin	Contact:	Jane	Registrar		
Phone	Number:	+1.3105551214		
Fax	Number:	+1.3105551213		
Email:	janeregistrar@example-registrar.tld		
Technical	Contact:	John	Geek		
Phone	Number:	+1.3105551215		
Fax	Number:	+1.3105551216		
Email:	johngeek@example-registrar.tld		
>>>	Last	update	of	WHOIS	database:	2009-05-29T20:15:00Z	<<<	

1.4.8 Nameserver	Data:	

(1) Query	format:		whois	“nameserver	(nameserver	name)”,	or	
whois	“nameserver	(IP	Address).”		For	example:	whois	“nameserver	
NS1.EXAMPLE.TLD”.	

(2) Response	format:	

Server	Name:	NS1.EXAMPLE.TLD		
IP	Address:	192.0.2.123			
IP	Address:	2001:0DB8::1		
Registrar:	Example	Registrar,	Inc.	
Registrar	WHOIS	Server:	whois.example-registrar.tld		
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Registrar	URL:	http://www.example-registrar.tld		
>>>	Last	update	of	WHOIS	database:	2009-05-29T20:15:00Z	<<<	

1.4.9 The	format	of	the	following	data	fields:		domain	status,	individual	and	
organizational	names,	address,	street,	city,	state/province,	postal	
code,	country,	telephone	and	fax	numbers	(the	extension	will	be	
provided	as	a	separate	field	as	shown	above),	email	addresses,	date	
and	times	should	conform	to	the	mappings	specified	in	EPP	RFCs	
5730-5734	so	that	the	display	of	this	information	(or	values	return	in	
WHOIS	responses)	can	be	uniformly	processed	and	understood.	

1.5. WHOIS	Data	Directory	Services	after	the	WHOIS	Services	Sunset	Date.		If	
Registry	Operator	continues	to	offer	WHOIS	Data	Directory	Services	after	the	
WHOIS	Services	Sunset	Date	the	following	requirements	will	apply:	

1.5.1 If	Registry	Operator	continues	to	offer	a	WHOIS	service	available	via	
port	43,	Registry	Operator	shall	do	so	in	accordance	with	RFC	3912.	

1.5.2 Registry	Operator	shall	submit	a	change	request	to	the	IANA	functions	
operator	updating	any	outdated	or	inaccurate	WHOIS	records	of	the	
TLD	as	described	in	Specification	6,	Section	1.6.	

1.5.3 Personal	data	included	in	registration	data	must	be	redacted	in	
accordance	with	ICANN	Consensus	Policies	and	Temporary	Policies;	

1.5.4 Registry	Operator	must	adhere	to	the	requirements	related	to	
additional	fields	of	the	Consistent	Labeling	and	Display	Consensus	
Policy	if	they	choose	to	add	data	fields.	

1.5.5 If	the	Registry	Operator	provides	less	registration	data	in	WHOIS	Data	
Directory	Services	than	that	available	in	the	RDAP	Directory	Services,	
Registry	Operator	must	add	the	following	disclaimer	in	the	WHOIS	
output	footer:	“The	registration	data	available	in	this	service	is	
limited.		Additional	data	may	be	available	at	
https://lookup.icann.org”.	

1.5.6 After	the	WHOIS	Services	Sunset	Date,	in	the	event	of	a	conflict	
between	the	WHOIS	Data	Directory	Service	requirements	and	
Consensus	Policies	or	any	Temporary	Policy	effective	after	the	WHOIS	
Services	Sunset	Date,	the	Consensus	Policies	or	Temporary	Policy	
shall	control,	but	only	with	respect	to	subject	matter	in	conflict.	

1.5.7 Until	such	time	that	updates	are	made	and	effective	for	Consensus	
Policies	and	procedures	pursuant	to	the	Phase	1	GNSO	Consensus	
Policy	recommendations	of	the	Expedited	Policy	Development	
Process	on	the	Temporary	Specification	for	gTLD	Registration	Data,	
adopted	by	the	ICANN	Board	in	May	2019,	as	of	the	WHOIS	Services	
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Sunset	Date,	the	following	terms	in	such	policies	will	be	interpreted	as	
follows:	

(1) With	the	exception	of	“Searchable	Whois”	and	the	“Whois	
contact	lookup	service”,	the	following	terms:	“WHOIS”,	
“Whois”,	“Whois	service”,	“Publicly	accessible	Whois”,	and	
variations	thereof	shall	be	interpreted	to	refer	to	RDDS	as	
defined	in	this	Specification.	

(2) “Whois	data”,	“WHOIS	information”,	“Whois	contact	
information”,	“WHOIS	query	data”,	“WHOIS	details”,	“Whois	
output”,	“Whois	record”,	“Whois	entry”,	and	variations	thereof	
shall	be	interpreted	to	refer	to	registration	data	as	referenced	
in	this	Specification.	

1.6. After	the	WHOIS	Services	Sunset	Date,	the	terms	in	1.5.7(1)	and	1.5.7(2)	
above,	included	in	Exhibit	A	and	Specifications	11	and	12	will	be	interpreted	
as	defined	in	1.5.7(1)	and	1.5.7(2).	

1.7. Cooperation	with	Transition	Studies.	If	ICANN	initiates	or	commissions	a	
study	on	the	transition	of	WHOIS	Data	Directory	Services	to	RDAP	Directory	
Services,	Registry	Operator	shall	reasonably	cooperate	with	such	study,	
including	by	delivering	to	ICANN	or	its	designee	conducting	such	study,	both	
quantitative	and	qualitative	data	related	to	its	experience	with	its	transition	
from	WHOIS	Data	Directory	Services	to	RDAP	Data	Directory	Services.	If	the	
data	request	is	beyond	what	the	Registry	Operator	collects	in	the	ordinary	
course	of	its	operations	and	beyond	the	data	that	Registry	Operator	is	
required	to	collect	and	provide	to	ICANN	org	pursuant	to	this	Agreement,	
Registry	Operator	should	voluntarily	cooperate	to	provide	the	requested	
information	or	provide	an	explanation	to	ICANN	why	the	Registry	Operator	is	
not	able	to	provide	the	requested	information.	The	terms	of	this	section	do	
not	require	Registry	Operator	to	provide	data	to	ICANN	that	is	beyond	what	
Registry	Operator	is	obligated	to	provide	ICANN	pursuant	to	other	sections	
of	this	Agreement.	Any	data	delivered	to	ICANN	or	its	designee	pursuant	to	
this	section	that	is	appropriately	marked	as	confidential	pursuant	to	the	
confidentiality	provisions	of	the	Agreement	shall	be	treated	as	Confidential	
Information	of	Registry	Operator	in	accordance	with	the	confidentiality	
provisions	of	the	Agreement,	provided	that,	notwithstanding	the	Agreement,	
if	ICANN	or	its	designee	aggregates	and	makes	anonymous	such	data,	ICANN	
or	its	designee	may	disclose	such	data	to	any	third	party.	Following	
completion	of	the	transition	study	for	which	Registry	Operator	has	provided	
data,	ICANN	will	destroy	all	data	provided	by	Registry	Operator	pursuant	to	
this	section	that	has	not	been	aggregated	and	made	anonymous.	

1.8. Policy	and	Educational	Materials.		Registry	Operator	shall	provide	a	link	on	
the	primary	website	for	the	TLD	(i.e.,	the	website	provided	to	ICANN	for	
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publishing	on	the	ICANN	website)	to	a	web-page	designated	by	ICANN	
containing	RDDS	policy	and	educational	materials.	

2. Zone	File	Access	

2.1. Third-Party	Access	

2.1.1 Zone	File	Access	Agreement.		Registry	Operator	will	enter	into	an	
agreement	with	any	Internet	user,	which	will	allow	such	user	to	
access	an	Internet	host	server	or	servers	designated	by	Registry	
Operator	and	download	zone	file	data.		The	agreement	will	be	
standardized,	facilitated	and	administered	by	a	Centralized	Zone	Data	
Access	Provider,	which	may	be	ICANN	or	an	ICANN	designee	(the	
“CZDA	Provider”).		Registry	Operator	(optionally	through	the	CZDA	
Provider)	will	provide	access	to	zone	file	data	per	Section	2.1.3	of	this	
Specification	and	do	so	using	the	file	format	described	in	Section	2.1.4	
of	this	Specification.		Notwithstanding	the	foregoing,	(a)	the	CZDA	
Provider	may	reject	the	request	for	access	of	any	user	that	does	not	
satisfy	the	credentialing	requirements	in	Section	2.1.2	of	this	
Specification;	(b)	Registry	Operator	may	reject	the	request	for	access	
of	any	user	that	does	not	provide	correct	or	legitimate	credentials	
under	Section	2.1.2	of	this	Specification	or	where	Registry	Operator	
reasonably	believes	will	violate	the	terms	of	Section	2.1.5.	of	this	
Specification;	and,	(c)	Registry	Operator	may	revoke	access	of	any	
user	if	Registry	Operator	has	evidence	to	support	that	the	user	has	
violated	the	terms	of	Section	2.1.5	of	this	Specification.			

2.1.2 Credentialing	Requirements.	Registry	Operator,	through	the	
facilitation	of	the	CZDA	Provider,	will	request	each	user	to	provide	it	
with	information	sufficient	to	correctly	identify	and	locate	the	user.		
Such	user	information	will	include,	without	limitation,	company	name,	
contact	name,	address,	telephone	number,	facsimile	number,	email	
address	and	IP	address.	

2.1.3 Grant	of	Access.		Each	Registry	Operator	(optionally	through	the	
CZDA	Provider)	will	provide	the	Zone	File	SFTP	(or	other	Registry	
supported)	service	for	an	ICANN-specified	and	managed	URL	
(specifically,	<TLD>.zda.icann.org	where	<TLD>	is	the	TLD	for	which	
the	registry	is	responsible)	for	the	user	to	access	the	Registry’s	zone	
data	archives.		Registry	Operator	will	grant	the	user	a	non-exclusive,	
nontransferable,	limited	right	to	access	Registry	Operator’s	
(optionally	CZDA	Provider's)	Zone	File	hosting	server,	and	to	transfer	
a	copy	of	the	top-level	domain	zone	files,	and	any	associated	
cryptographic	checksum	files	no	more	than	once	per	24	hour	period	
using	SFTP,	or	other	data	transport	and	access	protocols	that	may	be	
prescribed	by	ICANN.		For	every	zone	file	access	server,	the	zone	files	
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are	in	the	top-level	directory	called	<zone>.zone.gz,	with	
<zone>.zone.gz.md5	and	<zone>.zone.gz.sig	to	verify	downloads.		If	
the	Registry	Operator	(or	the	CZDA	Provider)	also	provides	historical	
data,	it	will	use	the	naming	pattern	<zone>-yyyymmdd.zone.gz,	etc.	

2.1.4 File	Format	Standard.		Registry	Operator	(optionally	through	the	
CZDA	Provider)	will	provide	zone	files	using	a	subformat	of	the	
standard	Master	File	format	as	originally	defined	in	RFC	1035,	Section	
5,	including	all	the	records	present	in	the	actual	zone	used	in	the	
public	DNS.		Sub-format	is	as	follows:	

1. Each	record	must	include	all	fields	in	one	line	as:		<domain-
name>	<TTL>	<class>	<type>	<RDATA>.	

2. Class	and	Type	must	use	the	standard	mnemonics	and	must	be	
in	lower	case.	

3. TTL	must	be	present	as	a	decimal	integer.	

4. Use	of	\X	and	\DDD	inside	domain	names	is	allowed.	

5. All	domain	names	must	be	in	lower	case.	

6. Must	use	exactly	one	tab	as	separator	of	fields	inside	a	record.	

7. All	domain	names	must	be	fully	qualified.	

8. No	$ORIGIN	directives.	

9. No	use	of	“@”	to	denote	current	origin.	

10. No	use	of	“blank	domain	names”	at	the	beginning	of	a	record	to	
continue	the	use	of	the	domain	name	in	the	previous	record.	

11. No	$INCLUDE	directives.	

12. No	$TTL	directives.	

13. No	use	of	parentheses,	e.g.,	to	continue	the	list	of	fields	in	a	
record	across	a	line	boundary.	

14. No	use	of	comments.	

15. No	blank	lines.	

16. The	SOA	record	should	be	present	at	the	top	and	(duplicated	
at)	the	end	of	the	zone	file.	
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17. With	the	exception	of	the	SOA	record,	all	the	records	in	a	file	
must	be	in	alphabetical	order.	

18. One	zone	per	file.		If	a	TLD	divides	its	DNS	data	into	multiple	
zones,	each	zone	goes	into	a	separate	file	named	as	above,	with	
all	the	files	combined	using	tar	into	a	file	called	<tld>.zone.tar.	

2.1.5 Use	of	Data	by	User.		Registry	Operator	will	permit	user	to	use	the	
zone	file	for	lawful	purposes;	provided	that	(a)	user	takes	all	
reasonable	steps	to	protect	against	unauthorized	access	to,	use	of,	and	
disclosure	of	the	data,	and	(b)	under	no	circumstances	will	Registry	
Operator	be	required	or	permitted	to	allow	user	to	use	the	data	to	(i)	
allow,	enable	or	otherwise	support	any	marketing	activities	to	entities	
other	than	the	user’s	existing	customers,	regardless	of	the	medium	
used	(such	media	include	but	are	not	limited	to	transmission	by	e-
mail,	telephone,	facsimile,	postal	mail,	SMS,	and	wireless	alerts	of	
mass	unsolicited,	commercial	advertising	or	solicitations	to	entities),	
(ii)	enable	high	volume,	automated,	electronic	processes	that	send	
queries	or	data	to	the	systems	of	Registry	Operator	or	any	ICANN-
accredited	registrar,	or	(iii)	interrupt,	disrupt	or	interfere	in	the	
normal	business	operations	of	any	registrant.	

2.1.6 Term	of	Use.		Registry	Operator,	through	CZDA	Provider,	will	provide	
each	user	with	access	to	the	zone	file	for	a	period	of	not	less	than	
three	(3)	months.		Registry	Operator	will	allow	users	to	renew	their	
Grant	of	Access.	

2.1.7 No	Fee	for	Access.		Registry	Operator	will	provide,	and	CZDA	
Provider	will	facilitate,	access	to	the	zone	file	to	user	at	no	cost.	

2.2. Co-operation	

2.2.1 Assistance.		Registry	Operator	will	co-operate	and	provide	
reasonable	assistance	to	ICANN	and	the	CZDA	Provider	to	facilitate	
and	maintain	the	efficient	access	of	zone	file	data	by	permitted	users	
as	contemplated	under	this	Schedule.	

2.3. ICANN	Access.		Registry	Operator	shall	provide	bulk	access	to	the	zone	files	
for	the	TLD	to	ICANN	or	its	designee	on	a	continuous	basis	in	the	manner	
ICANN	may	reasonably	specify	from	time	to	time.	Access	will	be	provided	at	
least	daily.	Zone	files	will	include	SRS	data	committed	as	close	as	possible	to	
00:00:00	UTC.	

2.4. Emergency	Operator	Access.		Registry	Operator	shall	provide	bulk	access	
to	the	zone	files	for	the	TLD	to	the	Emergency	Operators	designated	by	
ICANN	on	a	continuous	basis	in	the	manner	ICANN	may	reasonably	specify	
from	time	to	time.	
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3. Bulk	Registration	Data	Access	to	ICANN	

3.1. Periodic	Access	to	Thin	Registration	Data.		In	order	to	verify	and	ensure	
the	operational	stability	of	Registry	Services,	analyze	the	operational	stability	
of	the	DNS,	and	facilitate	compliance	checks	on	accredited	registrars,	
Registry	Operator	will	provide	ICANN	on	a	weekly	basis	(the	day	to	be	
designated	by	ICANN)	with	up-to-date	Registration	Data	as	specified	below.		
Data	will	include	data	committed	as	of	00:00:00	UTC	on	the	day	previous	to	
the	one	designated	for	retrieval	by	ICANN.	

On	an	annual	basis,	ICANN	will	publish	a	summary	of	the	research	projects	
that	utilized	this	data	in	the	preceding	year,	along	with	a	listing	of	any	
organizations	the	raw	data	was	shared	with	to	conduct	the	research.	

3.1.1 Contents.		Registry	Operator	will	provide	the	following	data	for	all	
registered	domain	names:		domain	name,	domain	name	repository	
object	id	(roid),	Registrar	ID	(IANA	ID),	statuses,	last	updated	date,	
creation	date,	expiration	date,	and	name	server	names.		For	
sponsoring	registrars	Registry	Operator	will	provide:	registrar	name,	
registrar	id	(IANA	ID),	hostname	of	registrar	WHOIS	server	(this	data	
element	may	be	omitted	after	the	WHOIS	Services	Sunset	Date),	and	
URL	of	registrar.		Registry	Operator	shall	not	provide	any	additional	
data	elements.	

3.1.2 Format.		The	data	will	be	provided	in	the	format	specified	in	
Specification	2	for	Data	Escrow	(including	encryption,	signing,	etc.)	
but	including	only	the	fields	mentioned	in	the	previous	section,	i.e.,	
the	file	will	only	contain	Domain	and	Registrar	objects	with	the	fields	
mentioned	above.		Registry	Operator	has	the	option	to	provide	a	full	
deposit	file	instead	as	specified	in	Specification	2.	

3.1.3 Access.		Registry	Operator	will	have	the	file(s)	ready	for	download	as	
of	00:00:00	UTC	on	the	day	designated	for	retrieval	by	ICANN.		The	
file(s)	will	be	made	available	for	download	by	SFTP,	though	ICANN	
may	request	other	means	in	the	future.	

3.2. Exceptional	Access	to	Thick	Registration	Data.		In	case	of	a	registrar	
failure,	deaccreditation,	court	order,	etc.	that	prompts	the	temporary	or	
definitive	transfer	of	its	domain	names	to	another	registrar,	at	the	request	of	
ICANN,	Registry	Operator	will	provide	ICANN	with	up-to-date	data	for	the	
domain	names	of	the	losing	registrar.		The	data	will	be	provided	in	the	format	
specified	in	Specification	2	for	Data	Escrow.		The	file	will	only	contain	data	
related	to	the	domain	names	of	the	losing	registrar.		Registry	Operator	will	
provide	the	data	as	soon	as	commercially	practicable,	but	in	no	event	later	
than	five	(5)	calendar	days	following	ICANN’s	request.		Unless	otherwise	
agreed	by	Registry	Operator	and	ICANN,	the	file	will	be	made	available	for	



 

72 

download	by	ICANN	in	the	same	manner	as	the	data	specified	in	Section	3.1	
of	this	Specification.	
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SPECIFICATION	5	
	

SCHEDULE	OF	RESERVED	NAMES	

Except	to	the	extent	that	ICANN	otherwise	expressly	authorizes	in	writing,	and	subject	to	
the	terms	and	conditions	of	this	Specification,	Registry	Operator	shall	reserve	the	following	
labels	from	initial	(i.e.,	other	than	renewal)	registration	within	the	TLD.		If	using	self-
allocation,	the	Registry	Operator	must	show	the	registration	in	the	RDDS.	In	the	case	of	IDN	
names	(as	indicated	below),	IDN	variants	will	be	identified	according	to	the	registry	
operator	IDN	registration	policy,	where	applicable.	

1. Example.		The	ASCII	label	“EXAMPLE”	shall	be	withheld	from	registration	or	
allocated	to	Registry	Operator	at	the	second	level	and	at	all	other	levels	within	the	
TLD	at	which	Registry	Operator	offers	registrations	(such	second	level	and	all	other	
levels	are	collectively	referred	to	herein	as,	“All	Levels”).		Such	label	may	not	be	
activated	in	the	DNS,	and	may	not	be	released	for	registration	to	any	person	or	
entity	other	than	Registry	Operator.		Upon	conclusion	of	Registry	Operator’s	
designation	as	operator	of	the	registry	for	the	TLD,	such	withheld	or	allocated	label	
shall	be	transferred	as	specified	by	ICANN.	Registry	Operator	may	self-allocate	and	
renew	such	name	without	use	of	an	ICANN	accredited	registrar,	which	will	not	be	
considered	Transactions	for	purposes	of	Section	6.1	of	the	Agreement.	

2. Two-character	labels.		All	two-character	ASCII	labels	shall	be	withheld	from	
registration	or	allocated	to	Registry	Operator	at	the	second	level	within	the	TLD.		
Such	labels	may	not	be	activated	in	the	DNS,	and	may	not	be	released	for	
registration	to	any	person	or	entity	other	than	Registry	Operator,	provided	that	
such	two-character	label	strings	may	be	released	to	the	extent	that	Registry	
Operator	reaches	agreement	with	the	related	government	and	country-code	
manager	of	the	string	as	specified	in	the	ISO	3166-1	alpha-2	standard.		The	Registry	
Operator	may	also	propose	the	release	of	these	reservations	based	on	its	
implementation	of	measures	to	avoid	confusion	with	the	corresponding	country	
codes,	subject	to	approval	by	ICANN.		Upon	conclusion	of	Registry	Operator’s	
designation	as	operator	of	the	registry	for	the	TLD,	all	such	labels	that	remain	
withheld	from	registration	or	allocated	to	Registry	Operator	shall	be	transferred	as	
specified	by	ICANN.		Registry	Operator	may	self-allocate	and	renew	such	names	
without	use	of	an	ICANN	accredited	registrar,	which	will	not	be	considered	
Transactions	for	purposes	of	Section	6.1	of	the	Agreement.		

3. Reservations	for	Registry	Operations.			

3.1. The	following	ASCII	labels	must	be	withheld	from	registration	or	allocated	to	
Registry	Operator	at	All	Levels	for	use	in	connection	with	the	operation	of	
the	registry	for	the	TLD:		WWW,	RDDS	and	WHOIS.		The	following	ASCII	label	
must	be	allocated	to	Registry	Operator	upon	delegation	into	the	root	zone	at	
All	Levels	for	use	in	connection	with	the	operation	of	the	registry	for	the	TLD:		
NIC.		Registry	Operator	may	activate	WWW,	RDDS	and	WHOIS	in	the	DNS,	
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but	must	activate	NIC	in	the	DNS,	as	necessary	for	the	operation	of	the	TLD	
(in	accordance	with	the	provisions	of	Exhibit	A,	the	ASCII	label	NIC	must	be	
provisioned	in	the	DNS	as	a	zone	cut	using	NS	resource	records).		None	of	
WWW,	RDDS,	WHOIS	or	NIC	may	be	released	or	registered	to	any	person	
(other	than	Registry	Operator)	or	third	party.		Upon	conclusion	of	Registry	
Operator’s	designation	as	operator	of	the	registry	for	the	TLD	all	such	
withheld	or	allocated	names	shall	be	transferred	as	specified	by	ICANN.		
Registry	Operator	may	self-allocate	and	renew	such	names	without	use	of	an	
ICANN	accredited	registrar,	which	will	not	be	considered	Transactions	for	
purposes	of	Section	6.1	of	the	Agreement.		Such	domains	shall	be	identified	
by	Registrar	ID	9999.		

3.1.1 If	Exhibit	A	to	the	Agreement	specifically	provides	that	Registry	
Operator	may	offer	registration	of	IDNs,	Registry	Operator	may	also	
activate	a	language-specific	translation	or	transliteration	of	the	term	
"NIC"	or	an	abbreviation	for	the	translation	of	the	term	"Network	
Information	Center"	in	the	DNS	in	accordance	with	Registry	
Operator’s	IDN	Tables	and	IDN	Registration	Rules.		Such	translation,	
transliteration	or	abbreviation	may	be	reserved	by	Registry	Operator	
and	used	in	addition	to	the	label	NIC	to	provide	any	required	registry	
functions.		For	the	avoidance	of	doubt,	Registry	Operator	is	required	
to	activate	the	ASCII	label	NIC	pursuant	to	Section	3.1	of	this	
Specification	5.		

3.2. Registry	Operator	may	activate	in	the	DNS	at	All	Levels	up	to	one	hundred	
(100)	names	(plus	their	IDN	variants,	where	applicable)	necessary	for	the	
operation	or	the	promotion	of	the	TLD.		Registry	Operator	must	act	as	the	
Registered	Name	Holder	of	such	names	as	that	term	is	defined	in	the	then-
current	ICANN	Registrar	Accreditation	Agreement	(RAA).	These	activations	
will	be	considered	Transactions	for	purposes	of	Section	6.1	of	the	Agreement.	
Registry	Operator	must	either	(i)	register	such	names	through	an	ICANN	
accredited	registrar;	or	(ii)	self-allocate	such	names	and	with	respect	to	
those	names	submit	to	and	be	responsible	to	ICANN	for	compliance	with	
ICANN	Consensus	Policies	and	the	obligations	set	forth	in	Subsections	3.7.7.1	
through	3.7.7.12	of	the	then-current	RAA	(or	any	other	replacement	clause	
setting	out	the	terms	of	the	registration	agreement	between	a	registrar	and	a	
registered	name	holder).		If	Registry	Operator	chooses	option	(ii)	above,	it	
shall	identify	these	transactions	using	Registrar	ID	9998.		At	Registry	
Operator’s	discretion	and	in	compliance	with	all	other	terms	of	this	
Agreement,	including	the	RPMs	set	forth	in	Specification	7,	such	names	may	
be	released	for	registration	to	another	person	or	entity.	

3.3. Registry	Operator	may	withhold	from	registration	or	allocate	to	Registry	
Operator	names	(including	their	IDN	variants,	where	applicable)	at	All	Levels	
in	accordance	with	Section	2.6	of	the	Agreement.		Such	names	may	not	be	
activated	in	the	DNS,	but	may	be	released	for	registration	to	Registry	



 

75 

Operator	or	another	person	or	entity	at	Registry	Operator’s	discretion,	
subject	to	compliance	with	all	the	terms	of	this	Agreement,	including	
applicable	RPMs	set	forth	in	Specification	7.		Upon	conclusion	of	Registry	
Operator’s	designation	as	operator	of	the	registry	for	the	TLD,	all	such	names	
that	remain	withheld	from	registration	or	allocated	to	Registry	Operator	
shall	be	transferred	as	specified	by	ICANN.		Upon	ICANN’s	request,	Registry	
Operator	shall	provide	a	listing	of	all	names	withheld	or	allocated	to	Registry	
Operator	pursuant	to	Section	2.6	of	the	Agreement.	Registry	Operator	may	
self-allocate	and	renew	such	names	without	use	of	an	ICANN	accredited	
registrar,	which	will	not	be	considered	Transactions	for	purposes	of	Section	
6.1	of	the	Agreement.		

3.4. Effective	upon	the	conclusion	of	the	No-Activation	Period	specified	in	Section	
6.1	of	Specification	6,	Registry	Operator	shall	allocate	the	domain	name	
"icann-sla-monitoring.<tld>"	to	the	ICANN	testing	registrar	(as	such	registrar	
is	described	in	Section	8.2	of	Specification	10).		If	such	domain	name	is	not	
available	for	registration	in	the	TLD	or	is	otherwise	inconsistent	with	the	
registration	policies	of	the	TLD,	Registry	Operator	may	allocate	a	different	
domain	name	to	the	ICANN	testing	registrar	in	consultation	with	ICANN.		The	
allocation	of	any	such	alternative	domain	name	will	be	communicated	to	
ICANN	following	such	consultation.		The	allocation	of	the	domain	name	
"icann-sla-monitoring.<tld>"	to	the	ICANN	testing	registrar	will	not	(i)	be	
considered	a	Transaction	for	purposes	of	Section	6.1	of	the	Agreement,	(ii)	
count	towards	the	one	hundred	domain	names	available	to	Registry	Operator	
under	Section	3.2	of	this	Specification	5,	or	(iii)	adversely	affect	Registry	
Operator’s	qualification	as	a	.BRAND	TLD	pursuant	to	Specification	13	
(.BRAND	TLD	Provisions)	hereto	(as	applicable).	

4. Country	and	Territory	Names.		The	country	and	territory	names	(including	their	
IDN	variants,	where	applicable)	contained	in	the	following	internationally	
recognized	lists	shall	be	withheld	from	registration	or	allocated	to	Registry	Operator	
at	All	Levels:	

4.1. the	short	form	(in	English)	of	all	country	and	territory	names	contained	on	
the	ISO	3166-1	list,	as	updated	from	time	to	time,	including	the	European	
Union,	which	is	exceptionally	reserved	on	the	ISO	3166-1	list,	and	its	scope	
extended	in	August	1999	to	any	application	needing	to	represent	the	name	
European	Union	https://www.iso.org/iso-3166-country-codes.html; 	

4.2. the	United	Nations	Group	of	Experts	on	Geographical	Names,	Technical	
Reference	Manual	for	the	Standardization	of	Geographical	Names,	Part	III	
Names	of	Countries	of	the	World;	and	

4.3. the	list	of	United	Nations	member	states	in	6	official	United	Nations	
languages	prepared	by	the	Working	Group	on	Country	Names	of	the	United	
Nations	Conference	on	the	Standardization	of	Geographical	Names;		
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provided,	that	the	reservation	of	specific	country	and	territory	names	(including	
their	IDN	variants	according	to	the	registry	operator	IDN	registration	policy,	where	
applicable)	may	be	released	to	the	extent	that	Registry	Operator	reaches	agreement	
with	the	applicable	government(s).		Registry	Operator	must	not	activate	such	names	
in	the	DNS;	provided,	that	Registry	Operator	may	propose	the	release	of	these	
reservations,	subject	to	review	by	ICANN’s	Governmental	Advisory	Committee	and	
approval	by	ICANN.		Upon	conclusion	of	Registry	Operator’s	designation	as	operator	
of	the	registry	for	the	TLD,	all	such	names	that	remain	withheld	from	registration	or	
allocated	to	Registry	Operator	shall	be	transferred	as	specified	by	ICANN.	Registry	
Operator	may	self-allocate	and	renew	such	names	without	use	of	an	ICANN	
accredited	registrar,	which	will	not	be	considered	Transactions	for	purposes	of	
Section	6.1	of	the	Agreement.	

5.			 International	Olympic	Committee;	International	Red	Cross	and	Red	Crescent	
Movement.		As	instructed	from	time	to	time	by	ICANN,	the	names	(including	their	
IDN	variants,	where	applicable)	relating	to	the	International	Olympic	Committee,	
International	Red	Cross	and	Red	Crescent	Movement	listed	at	
https://www.icann.org/reserved-names	shall	be	withheld	from	registration	or	
allocated	to	Registry	Operator	at	the	second	level	within	the	TLD.		Additional	
International	Olympic	Committee,	International	Red	Cross	and	Red	Crescent	
Movement	names	(including	their	IDN	variants)	may	be	added	to	the	list	upon	ten	
(10)	calendar	days	notice	from	ICANN	to	Registry	Operator.		Such	names	may	not	be	
activated	in	the	DNS,	and	may	not	be	released	for	registration	to	any	person	or	
entity	other	than	Registry	Operator.		Upon	conclusion	of	Registry	Operator’s	
designation	as	operator	of	the	registry	for	the	TLD,	all	such	names	withheld	from	
registration	or	allocated	to	Registry	Operator	shall	be	transferred	as	specified	by	
ICANN.		Registry	Operator	may	self-allocate	and	renew	such	names	without	use	of	
an	ICANN	accredited	registrar,	which	will	not	be	considered	Transactions	for	
purposes	of	Section	6.1	of	the	Agreement.	

6.	 Intergovernmental	Organizations.		As	instructed	from	time	to	time	by	ICANN,	
Registry	Operator	will	implement	the	protections	mechanism	determined	by	the	
ICANN	Board	of	Directors	relating	to	the	protection	of	identifiers	for	
Intergovernmental	Organizations.		A	list	of	reserved	names	for	this	Section	6	is	
available	at	https://www.icann.org/reserved-names.		Additional	names	(including	
their	IDN	variants)	may	be	added	to	the	list	upon	ten	(10)	calendar	days	notice	from	
ICANN	to	Registry	Operator.		Any	such	protected	identifiers	for	Intergovernmental	
Organizations	may	not	be	activated	in	the	DNS,	and	may	not	be	released	for	
registration	to	any	person	or	entity	other	than	Registry	Operator.		Upon	conclusion	
of	Registry	Operator’s	designation	as	operator	of	the	registry	for	the	TLD,	all	such	
protected	identifiers	shall	be	transferred	as	specified	by	ICANN.		Registry	Operator	
may	self-allocate	and	renew	such	names	without	use	of	an	ICANN	accredited	
registrar,	which	will	not	be	considered	Transactions	for	purposes	of	Section	6.1	of	
the	Agreement.	

	



 

77 

SPECIFICATION	6	
	

REGISTRY	INTEROPERABILITY	AND	CONTINUITY	SPECIFICATIONS	

1. Standards	Compliance	

1.1. DNS.		Registry	Operator	shall	comply	with	relevant	existing	RFCs	and	those	
published	in	the	future	by	the	Internet	Engineering	Task	Force	(IETF),	
including	all	successor	standards,	modifications	or	additions	thereto	relating	
to	the	DNS	and	name	server	operations	including	without	limitation	RFCs	
1034,	1035,	1123,	1982,	2181,	2182,	3226,	3596,	3597,	4343,	5966	and	
6891.		DNS	labels	may	only	include	hyphens	in	the	third	and	fourth	position	
if	they	represent	valid	IDNs	(as	specified	above)	in	their	ASCII	encoding	(e.g.,	
“xn--ndk061n”).	

1.2. EPP.		Registry	Operator	shall	comply	with	relevant	existing	RFCs	and	those	
published	in	the	future	by	the	Internet	Engineering	Task	Force	(IETF)	
including	all	successor	standards,	modifications	or	additions	thereto	relating	
to	the	provisioning	and	management	of	domain	names	using	the	Extensible	
Provisioning	Protocol	(EPP)	in	conformance	with	RFCs	5910,	5730,	5731,	
5732	(if	using	host	objects),	5733	and	5734.		If	Registry	Operator	implements	
Registry	Grace	Period	(RGP),	it	will	comply	with	RFC	3915	and	its	successors.		
If	Registry	Operator	requires	the	use	of	functionality	outside	the	base	EPP	
RFCs,	Registry	Operator	must	document	EPP	extensions	in	Internet-Draft	
format	following	the	guidelines	described	in	RFC	3735.		Registry	Operator	
will	provide	and	update	the	relevant	documentation	of	all	the	EPP	Objects	
and	Extensions	supported	to	ICANN	prior	to	deployment.	

1.3. DNSSEC.		Registry	Operator	shall	sign	its	TLD	zone	files	implementing	
Domain	Name	System	Security	Extensions	(“DNSSEC”).		For	the	absence	of	
doubt,	Registry	Operator	shall	sign	the	zone	file	of	<TLD>	and	zone	files	used	
for	in-bailiwick	glue	for	the	TLD’s	DNS	servers.		During	the	Term,	Registry	
Operator	shall	comply	with	RFCs	4033,	4034,	4035,	4509	and	their	
successors,	and	follow	the	best	practices	described	in	RFC	6781	and	its	
successors.		If	Registry	Operator	implements	Hashed	Authenticated	Denial	of	
Existence	for	DNS	Security	Extensions,	it	shall	comply	with	RFC	5155	and	its	
successors.		Registry	Operator	shall	accept	public-key	material	from	child	
domain	names	in	a	secure	manner	according	to	industry	best	practices.		
Registry	shall	also	publish	in	its	website	the	DNSSEC	Practice	Statements	
(DPS)	describing	critical	security	controls	and	procedures	for	key	material	
storage,	access	and	usage	for	its	own	keys	and	secure	acceptance	of	
registrants’	public-key	material.		Registry	Operator	shall	publish	its	DPS	
following	the	format	described	in	RFC	6841.		DNSSEC	validation	must	be	
active	and	use	the	IANA	DNS	Root	Key	Signing	Key	set	(available	at	
https://www.iana.org/dnssec/files)	as	a	trust	anchor	for	Registry	Operator’s	
Registry	Services	making	use	of	data	obtained	via	DNS	responses.	
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1.4. IDN.		If	the	Registry	Operator	offers	Internationalized	Domain	Names	
(“IDNs”),	it	shall	comply	with	RFCs	5890,	5891,	5892,	5893	and	their	
successors.		Registry	Operator	shall	comply	with	the	ICANN	IDN	Guidelines	
at	https://www.icann.org/en/topics/idn/implementation-guidelines.htm,	as	
they	may	be	amended,	modified,	or	superseded	from	time	to	time.		Registry	
Operator	shall	publish	and	keep	updated	its	IDN	Tables	and	IDN	Registration	
Rules	in	the	IANA	Repository	of	IDN	Practices.			

1.5. IPv6.		Registry	Operator	shall	be	able	to	accept	IPv6	addresses	as	glue	
records	in	its	Registry	System	and	publish	them	in	the	DNS.		Registry	
Operator	shall	offer	public	IPv6	transport	for,	at	least,	two	of	the	Registry’s	
name	servers	listed	in	the	root	zone	with	the	corresponding	IPv6	addresses	
registered	with	IANA.		Registry	Operator	should	follow	“DNS	IPv6	Transport	
Operational	Guidelines”	as	described	in	BCP	91	and	the	recommendations	
and	considerations	described	in	RFC	4472.		Registry	Operator	shall	offer	in	
addition	to	IPv4	transport,	public	IPv6	transport	for	its	Registration	Data	
Directory	Services	as	defined	in	Specification	4	of	this	Agreement;	e.g.,	
WHOIS	(RFC	3912),	web-based	WHOIS,	and	RDAP.		Registry	Operator	shall	
offer	public	IPv6	transport	for	its	Shared	Registration	System	(SRS)	to	any	
Registrar,	no	later	than	six	(6)	months	after	receiving	the	first	request	in	
writing	from	a	gTLD	accredited	Registrar	willing	to	operate	with	the	SRS	
over	IPv6.	

1.6. IANA	Rootzone	Database.		In	order	to	ensure	that	authoritative	information	
about	the	TLD	remains	publicly	available,	Registry	Operator	shall	submit	a	
change	request	to	the	IANA	functions	operator	updating	any	outdated	or	
inaccurate	DNS,	WHOIS	or	RDAP	base	URL	of	the	RDAP	service	records	of	the	
TLD.		Registry	Operator	shall	use	commercially	reasonable	efforts	to	submit	
any	such	change	request	no	later	than	seven	(7)	calendar	days	after	the	date	
any	such	DNS,	WHOIS	or	RDAP	base	URL	of	the	RDAP	service	records	
becomes	outdated	or	inaccurate.		Registry	Operator	must	submit	all	change	
requests	in	accordance	with	the	procedures	set	forth	at	
https://www.iana.org/domains/root.	

1.7. Network	Ingress	Filtering.		Registry	Operator	shall	implement	network	
ingress	filtering	checks	for	its	Registry	Services	as	described	in	BCP	38	and	
BCP	84,	which	ICANN	will	also	implement.	

2. Registry	Services	

2.1. Registry	Services.		“Registry	Services”	are,	for	purposes	of	the	Agreement,	
defined	as	the	following:		(a)	those	services	that	are	operations	of	the	
registry	critical	to	the	following	tasks:		the	receipt	of	data	from	registrars	
concerning	registrations	of	domain	names	and	name	servers;	provision	to	
registrars	of	status	information	relating	to	the	zone	servers	for	the	TLD;	
dissemination	of	TLD	zone	files;	operation	of	the	registry	DNS	servers;	and	
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dissemination	of	contact	and	other	information	concerning	domain	name	
server	registrations	in	the	TLD	as	required	by	this	Agreement;	(b)	other	
products	or	services	that	the	Registry	Operator	is	required	to	provide	
because	of	the	establishment	of	a	Consensus	Policy	as	defined	in	
Specification	1;	(c)	any	other	products	or	services	that	only	a	registry	
operator	is	capable	of	providing,	by	reason	of	its	designation	as	the	registry	
operator;	and	(d)	material	changes	to	any	Registry	Service	within	the	scope	
of	(a),	(b)	or	(c)	above.	

2.2. Wildcard	Prohibition.		For	domain	names	which	are	either	not	registered,	
or	the	registrant	has	not	supplied	valid	records	such	as	NS	records	for	listing	
in	the	DNS	zone	file,	or	their	status	does	not	allow	them	to	be	published	in	
the	DNS,	the	use	of	DNS	wildcard	Resource	Records	as	described	in	RFCs	
1034	and	4592	or	any	other	method	or	technology	for	synthesizing	DNS	
Resources	Records	or	using	redirection	within	the	DNS	by	the	Registry	is	
prohibited.		When	queried	for	such	domain	names	the	authoritative	name	
servers	must	return	a	“Name	Error”	response	(also	known	as	NXDOMAIN),	
RCODE	3	as	described	in	RFC	1035	and	related	RFCs.		This	provision	applies	
for	all	DNS	zone	files	at	all	levels	in	the	DNS	tree	for	which	the	Registry	
Operator	(or	an	affiliate	engaged	in	providing	Registration	Services)	
maintains	data,	arranges	for	such	maintenance,	or	derives	revenue	from	such	
maintenance.	

3. Registry	Continuity	

3.1. High	Availability.		Registry	Operator	will	conduct	its	operations	using	
network	and	geographically	diverse,	redundant	servers	(including	network-
level	redundancy,	end-node	level	redundancy	and	the	implementation	of	a	
load	balancing	scheme	where	applicable)	to	ensure	continued	operation	in	
the	case	of	technical	failure	(widespread	or	local),	or	an	extraordinary	
occurrence	or	circumstance	beyond	the	control	of	the	Registry	Operator.		
Registry	Operator’s	emergency	operations	department	shall	be	available	at	
all	times	to	respond	to	extraordinary	occurrences.	

3.2. Extraordinary	Event.		Registry	Operator	will	use	commercially	reasonable	
efforts	to	restore	the	critical	functions	of	the	registry	within	twenty-four	(24)	
hours	after	the	termination	of	an	extraordinary	event	beyond	the	control	of	
the	Registry	Operator	and	restore	full	system	functionality	within	a	
maximum	of	forty-eight	(48)	hours	following	such	event,	depending	on	the	
type	of	critical	function	involved.		Outages	due	to	such	an	event	will	not	be	
considered	a	lack	of	service	availability.			

3.3. Business	Continuity.		Registry	Operator	shall	maintain	a	business	continuity	
plan,	which	will	provide	for	the	maintenance	of	Registry	Services	in	the	event	
of	an	extraordinary	event	beyond	the	control	of	the	Registry	Operator	or	
business	failure	of	Registry	Operator,	and	may	include	the	designation	of	a	
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Registry	Services	continuity	provider.		If	such	plan	includes	the	designation	
of	a	Registry	Services	continuity	provider,	Registry	Operator	shall	provide	
the	name	and	contact	information	for	such	Registry	Services	continuity	
provider	to	ICANN.		In	the	case	of	an	extraordinary	event	beyond	the	control	
of	the	Registry	Operator	where	the	Registry	Operator	cannot	be	contacted,	
Registry	Operator	consents	that	ICANN	may	contact	the	designated	Registry	
Services	continuity	provider,	if	one	exists.		Registry	Operator	shall	conduct	
Registry	Services	Continuity	testing	at	least	once	per	year.	

4. Abuse	Mitigation	

4.1. Abuse	Contact.		Registry	Operator	shall	provide	to	ICANN	and	publish	on	its	
website	its	accurate	contact	details	including	a	valid	email	address	or	
webform	and	mailing	address	as	well	as	a	primary	contact	for	handling	
reports	related	to	malicious	conduct	in	the	TLD,	including	DNS	Abuse,	and	
will	provide	ICANN	with	prompt	notice	of	any	changes	to	such	contact	
details.	Upon	receipt	of	such	reports,	Registry	Operator	shall	provide	the	
reporter	with	confirmation	that	it	has	received	the	report.	

For	the	purposes	of	this	Agreement,	“DNS	Abuse”	is	defined	as	malware,	
botnets,	phishing,	pharming,	and	spam	(when	spam	serves	as	a	delivery	
mechanism	for	the	other	forms	of	DNS	Abuse	listed	in	this	Section)	as	those	
terms	are	defined	in	Section	2.1	of	SAC115	
(<https://www.icann.org/en/system/files/files/sac-115-en.pdf>).	

4.2. DNS	Abuse	Mitigation.	Where	a	Registry	Operator	reasonably	determines,	
based	on	actionable	evidence,	that	a	registered	domain	name	in	the	TLD	is	
being	used	for	DNS	Abuse,	Registry	Operator	must	promptly	take	the	
appropriate	mitigation	action(s)	that	are	reasonably	necessary	to	contribute	
to	stopping,	or	otherwise	disrupting,	the	domain	name	from	being	used	for	
DNS	Abuse.	Such	action(s)	shall,	at	a	minimum,	include:	(i)	the	referral	of	the	
domains	being	used	for	the	DNS	Abuse,	along	with	relevant	evidence,	to	the	
sponsoring	registrar;	or	(ii)	the	taking	of	direct	action,	by	the	Registry	
Operator,	where	the	Registry	Operator	deems	appropriate.	Action(s)	may	
vary	depending	on	the	circumstances	of	each	case,	taking	into	account	the	
severity	of	the	harm	from	the	DNS	Abuse	and	the	possibility	of	associated	
collateral	damage.	

4.3. Malicious	Use	of	Orphan	Glue	Records.		Registry	Operator	shall	take	action	
to	remove	orphan	glue	records	(as	defined	at	
https://www.icann.org/en/committees/security/sac048.pdf)	when	
provided	with	evidence	in	written	form	that	such	records	are	present	in	
connection	with	malicious	conduct.	

5. Supported	Initial	and	Renewal	Registration	Periods	
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5.1. Initial	Registration	Periods.		Initial	registrations	of	registered	names	may	
be	made	in	the	registry	in	one	(1)	year	increments	for	up	to	a	maximum	of	
ten	(10)	years.		For	the	avoidance	of	doubt,	initial	registrations	of	registered	
names	may	not	exceed	ten	(10)	years.	

5.2. Renewal	Periods.		Renewal	of	registered	names	may	be	made	in	one	(1)	
year	increments	for	up	to	a	maximum	of	ten	(10)	years.		For	the	avoidance	of	
doubt,	renewal	of	registered	names	may	not	extend	their	registration	period	
beyond	ten	(10)	years	from	the	time	of	the	renewal.	

6. Name	Collision	Occurrence	Management	

6.1. No-Activation	Period.	Registry	Operator	shall	not	activate	any	names	in	the	
DNS	zone	for	the	Registry	TLD	(except	for	"NIC")	until	at	least	120	calendar	
days	after	the	effective	date	of	this	agreement.	Registry	Operator	may	
allocate	names	(subject	to	subsection	6.2	below)	during	this	period	only	if	
Registry	Operator	causes	registrants	to	be	clearly	informed	of	the	inability	to	
activate	names	until	the	No-Activation	Period	ends.	

6.2. Name	Collision	Occurrence	Assessment	

6.2.1 Registry	Operator	shall	not	activate	any	names	in	the	DNS	zone	for	the	
Registry	TLD	except	in	compliance	with	a	Name	Collision	Occurrence	
Assessment	provided	by	ICANN	regarding	the	Registry	TLD.	Registry	
Operator	will	either	(A)	implement	the	mitigation	measures	described	
in	its	Name	Collision	Occurrence	Assessment	before	activating	any	
second-level	domain	name,	or	(B)	block	those	second-level	domain	
names	for	which	the	mitigation	measures	as	described	in	the	Name	
Collision	Occurrence	Assessment	have	not	been	implemented	and	
proceed	with	activating	names	that	are	not	listed	in	the	Assessment.			

6.2.2 Notwithstanding	subsection	6.2.1,	Registry	Operator	may	proceed	
with	activation	of	names	in	the	DNS	zone	without	implementation	of	
the	measures	set	forth	in	Section	6.2.1	only	if	(A)	ICANN	determines	
that	the	Registry	TLD	is	eligible	for	this	alternative	path	to	activation	
of	names;	and	(B)	Registry	Operator	blocks	all	second-level	domain	
names	identified	by	ICANN	and	set	forth	at	
https://newgtlds.icann.org/en/announcements-and-
media/announcement-2-17nov13-en	as	such	list	may	be	modified	by	
ICANN	from	time	to	time.		Registry	Operator	may	activate	names	
pursuant	to	this	subsection	and	later	activate	names	pursuant	to	
subsection	6.2.1.			

6.2.3 The	sets	of	names	subject	to	mitigation	or	blocking	pursuant	to	
Sections	6.2.1	and	6.2.2	will	be	based	on	ICANN	analysis	of	DNS	
information	including	"Day	in	the	Life	of	the	Internet"	data	
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maintained	by	the	DNS	Operations,	Analysis,	and	Research	Center	
(DNS-OARC)	https://www.dns-oarc.net/oarc/data/ditl.		

6.2.4 Registry	Operator	may	participate	in	the	development	by	the	ICANN	
community	of	a	process	for	determining	whether	and	how	these	
blocked	names	may	be	released.	

6.2.5 If	ICANN	determines	that	the	TLD	is	ineligible	for	the	alternative	path	
to	activation	of	names,	ICANN	may	elect	not	to	delegate	the	TLD	
pending	completion	of	the	final	Name	Collision	Occurrence	
Assessment	for	the	TLD,	and	Registry	Operator’s	completion	of	all	
required	mitigation	measures.	Registry	Operator	understands	that	the	
mitigation	measures	required	by	ICANN	as	a	condition	to	activation	of	
names	in	the	DNS	zone	for	the	TLD	may	include,	without	limitation,	
mitigation	measures	such	as	those	described	in	Section	3.2	of	the	New	
gTLD	Name	Collision	Occurrence	Management	Plan	approved	by	the	
ICANN	Board	New	gTLD	Program	Committee	(NGPC)	on	7	October	
2013	as	found	at	
https://www.icann.org/en/groups/board/documents/resolutions-
new-gtld-annex-1-07oct13-en.pdf.	

6.3. Name	Collision	Report	Handling	

6.3.1 During	the	first	two	years	after	delegation	of	the	TLD,	Registry	
Operator’s	emergency	operations	department	shall	be	available	to	
receive	reports,	relayed	by	ICANN,	alleging	demonstrably	severe	harm	
from	collisions	with	overlapping	use	of	the	names	outside	of	the	
authoritative	DNS.	

6.3.2 Registry	Operator	shall	develop	an	internal	process	for	handling	in	an	
expedited	manner	reports	received	pursuant	to	subsection	6.3.1	
under	which	Registry	Operator	may,	to	the	extent	necessary	and	
appropriate,	remove	a	recently	activated	name	from	the	TLD	zone	for	
a	period	of	up	to	two	years	in	order	to	allow	the	affected	party	to	
make	changes	to	its	systems.	
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SPECIFICATION	7	
	

MINIMUM	REQUIREMENTS	FOR	RIGHTS	PROTECTION	MECHANISMS	

1. Rights	Protection	Mechanisms.		Registry	Operator	shall	implement	and	adhere	to	
the	rights	protection	mechanisms	(“RPMs”)	specified	in	this	Specification.		In	
addition	to	such	RPMs,	Registry	Operator	may	develop	and	implement	additional	
RPMs	that	discourage	or	prevent	registration	of	domain	names	that	violate	or	abuse	
another	party’s	legal	rights.		Registry	Operator	will	include	all	RPMs	required	by	this	
Specification	7	and	any	additional	RPMs	developed	and	implemented	by	Registry	
Operator	in	the	Registry-Registrar	Agreement	entered	into	by	ICANN-accredited	
registrars	authorized	to	register	names	in	the	TLD.	Registry	Operator	shall	
implement	in	accordance	with	requirements	set	forth	therein	each	of	the	mandatory	
RPMs	set	forth	in	the	Trademark	Clearinghouse	as	of	the	date	hereof,	as	posted	at	
https://www.icann.org/en/resources/registries/tmch-requirements	(the	
“Trademark	Clearinghouse	Requirements”),	which	may	be	revised	in	immaterial	
respects	by	ICANN	from	time	to	time.		Registry	Operator	shall	not	mandate	that	any	
owner	of	applicable	intellectual	property	rights	use	any	other	trademark	
information	aggregation,	notification,	or	validation	service	in	addition	to	or	instead	
of	the	ICANN-designated	Trademark	Clearinghouse.		If	there	is	a	conflict	between	
the	terms	and	conditions	of	this	Agreement	and	the	Trademark	Clearinghouse	
Requirements,	the	terms	and	conditions	of	this	Agreement	shall	control.		Registry	
Operator	must	enter	into	a	binding	and	enforceable	Registry-Registrar	Agreement	
with	at	least	one	ICANN	accredited	registrar	authorizing	such	registrar(s)	to	register	
domain	names	in	the	TLD	as	follows:	

a.	 if	Registry	Operator	conducts	a	Qualified	Launch	Program	or	is	authorized	by	
ICANN	to	conduct	an	Approved	Launch	Program	(as	those	terms	are	defined	
in	the	Trademark	Clearinghouse	Requirements),	Registry	Operator	must	
enter	into	a	binding	and	enforceable	Registry-Registrar	Agreement	with	at	
least	one	ICANN	accredited	registrar	prior	to	allocating	any	domain	names	
pursuant	to	such	Qualified	Launch	Program	or	Approved	Launch	Program,	as	
applicable;	

b.	 if	Registry	Operator	does	not	conduct	a	Qualified	Launch	Program	or	is	not	
authorized	by	ICANN	to	conduct	an	Approved	Launch	Program,	Registry	
Operator	must	enter	into	a	binding	and	enforceable	Registry-Registrar	
Agreement	with	at	least	one	ICANN	accredited	registrar	at	least	thirty	(30)	
calendar	days	prior	to	the	expiration	date	of	the	Sunrise	Period	(as	defined	in	
the	Trademark	Clearinghouse	Requirements)	for	the	TLD;	or	

c.	 if	this	Agreement	contains	a	Specification	13,	Registry	Operator	must	enter	
into	a	binding	and	enforceable	Registry-Registrar	Agreement	with	at	least	
one	ICANN	accredited	registrar	prior	to	the	Claims	Commencement	Date	(as	
defined	in	Specification	13).	
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Nothing	in	this	Specification	7	shall	limit	or	waive	any	other	obligations	or	
requirements	of	this	Agreement	applicable	to	Registry	Operator,	including	Section	
2.9(a)	and	Specification	9.	

2. Dispute	Resolution	Mechanisms.		Registry	Operator	will	comply	with	the	
following	dispute	resolution	mechanisms	as	they	may	be	revised	from	time	to	time:	

a. the	Trademark	Post-Delegation	Dispute	Resolution	Procedure	(PDDRP)	and	
the	Registration	Restriction	Dispute	Resolution	Procedure	(RRDRP)	adopted	
by	ICANN	(posted	at	https://www.icann.org/pddrp	and	
https://www.icann.org/rrdrp,	respectively).		Registry	Operator	agrees	to	
implement	and	adhere	to	any	remedies	ICANN	imposes	(which	may	include	
any	reasonable	remedy,	including	for	the	avoidance	of	doubt,	the	termination	
of	the	Registry	Agreement	pursuant	to	Section	4.3(e)	of	the	Agreement)	
following	a	determination	by	any	PDDRP	or	RRDRP	panel	and	to	be	bound	by	
any	such	determination;	and		

b. the	Uniform	Rapid	Suspension	system	(“URS”)	adopted	by	ICANN	(posted	at	
https://www.icann.org/urs),	including	the	implementation	of	
determinations	issued	by	URS	examiners.	
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SPECIFICATION	8	
	

CONTINUED	OPERATIONS	INSTRUMENT	

1. The	Continued	Operations	Instrument	shall	(a)	provide	for	sufficient	financial	
resources	to	ensure	the	continued	operation	of	the	critical	registry	functions	related	
to	the	TLD	set	forth	in	Section	6	of	Specification	10	to	this	Agreement	for	a	period	of	
three	(3)	years	following	any	termination	of	this	Agreement	on	or	prior	to	the	fifth	
anniversary	of	the	Effective	Date	or	for	a	period	of	one	(1)	year	following	any	
termination	of	this	Agreement	after	the	fifth	anniversary	of	the	Effective	Date	but	
prior	to	or	on	the	sixth	(6th)	anniversary	of	the	Effective	Date,	and	(b)	be	in	the	form	
of	either	(i)	an	irrevocable	standby	letter	of	credit,	or	(ii)	an	irrevocable	cash	escrow	
deposit,	each	meeting	the	requirements	set	forth	in	item	50(b)	of	Attachment	to	
Module	2	–	Evaluation	Questions	and	Criteria	–	of	the	gTLD	Applicant	Guidebook,	as	
published	and	supplemented	by	ICANN	prior	to	the	date	hereof	(which	is	hereby	
incorporated	by	reference	into	this	Specification	8).		Registry	Operator	shall	use	its	
best	efforts	to	take	all	actions	necessary	or	advisable	to	maintain	in	effect	the	
Continued	Operations	Instrument	for	a	period	of	six	(6)	years	from	the	Effective	
Date,	and	to	maintain	ICANN	as	a	third	party	beneficiary	thereof.		If	Registry	
Operator	elects	to	obtain	an	irrevocable	standby	letter	of	credit	but	the	term	
required	above	is	unobtainable,	Registry	Operator	may	obtain	a	letter	of	credit	with	
a	one-year	term	and	an	“evergreen	provision,”	providing	for	annual	extensions,	
without	amendment,	for	an	indefinite	number	of	additional	periods	until	the	issuing	
bank	informs	ICANN	of	its	final	expiration	or	until	ICANN	releases	the	letter	of	credit	
as	evidenced	in	writing,	if	the	letter	of	credit	otherwise	meets	the	requirements	set	
forth	in	item	50(b)	of	Attachment	to	Module	2	–	Evaluation	Questions	and	Criteria	–	
of	the	gTLD	Applicant	Guidebook,	as	published	and	supplemented	by	ICANN	prior	to	
the	date	hereof;	provided,	however,	that	if	the	issuing	bank	informs	ICANN	of	the	
expiration	of	such	letter	of	credit	prior	to	the	sixth	(6th)	anniversary	of	the	Effective	
Date,	such	letter	of	credit	must	provide	that	ICANN	is	entitled	to	draw	the	funds	
secured	by	the	letter	of	credit	prior	to	such	expiration.		The	letter	of	credit	must	
require	the	issuing	bank	to	give	ICANN	at	least	thirty	(30)	calendar	days’	notice	of	
any	such	expiration	or	non-renewal.	If	the	letter	of	credit	expires	or	is	terminated	at	
any	time	prior	to	the	sixth	(6th)	anniversary	of	the	Effective	Date,	Registry	Operator	
will	be	required	to	obtain	a	replacement	Continued	Operations	Instrument.		ICANN	
may	draw	the	funds	under	the	original	letter	of	credit,	if	the	replacement	Continued	
Operations	Instrument	is	not	in	place	prior	to	the	expiration	of	the	original	letter	of	
credit.		Registry	Operator	shall	provide	to	ICANN	copies	of	all	final	documents	
relating	to	the	Continued	Operations	Instrument	and	shall	keep	ICANN	reasonably	
informed	of	material	developments	relating	to	the	Continued	Operations	
Instrument.		Registry	Operator	shall	not	agree	to,	or	permit,	any	amendment	of,	or	
waiver	under,	the	Continued	Operations	Instrument	or	other	documentation	
relating	thereto	without	the	prior	written	consent	of	ICANN	(such	consent	not	to	be	
unreasonably	withheld).	
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2. If,	notwithstanding	the	use	of	best	efforts	by	Registry	Operator	to	satisfy	its	
obligations	under	the	preceding	paragraph,	the	Continued	Operations	Instrument	
expires	or	is	terminated	by	another	party	thereto,	in	whole	or	in	part,	for	any	
reason,	prior	to	the	sixth	anniversary	of	the	Effective	Date,	Registry	Operator	shall	
promptly	(i)	notify	ICANN	of	such	expiration	or	termination	and	the	reasons	
therefor	and	(ii)	arrange	for	an	alternative	instrument	that	provides	for	sufficient	
financial	resources	to	ensure	the	continued	operation	of	the	critical	registry	
functions	related	to	the	TLD	set	forth	in	Section	6	of	Specification	10	to	this	
Agreement	for	a	period	of	three	(3)	years	following	any	termination	of	this	
Agreement	on	or	prior	to	the	fifth	anniversary	of	the	Effective	Date	or	for	a	period	of	
one	(1)	year	following	any	termination	of	this	Agreement	after	the	fifth	anniversary	
of	the	Effective	Date	but	prior	to	or	on	the	sixth	(6)	anniversary	of	the	Effective	Date	
(an	“Alternative	Instrument”).		Any	such	Alternative	Instrument	shall	be	on	terms	
no	less	favorable	to	ICANN	than	the	Continued	Operations	Instrument	and	shall	
otherwise	be	in	form	and	substance	reasonably	acceptable	to	ICANN.	

3. Notwithstanding	anything	to	the	contrary	contained	in	this	Specification	8,	at	any	
time,	Registry	Operator	may	replace	the	Continued	Operations	Instrument	with	an	
Alternative	Instrument	that	(i)	provides	for	sufficient	financial	resources	to	ensure	
the	continued	operation	of	the	critical	registry	functions	related	to	the	TLD	set	forth	
in	Section	6	of	Specification	10	to	this	Agreement	for	a	period	of	three	(3)	years	
following	any	termination	of	this	Agreement	on	or	prior	to	the	fifth	anniversary	of	
the	Effective	Date	or	for	a	period	one	(1)	year	following	any	termination	of	this	
Agreement	after	the	fifth	anniversary	of	the	Effective	Date	but	prior	to	or	on	the	
sixth	(6)	anniversary	of	the	Effective	Date,	and	(ii)	contains	terms	no	less	favorable	
to	ICANN	than	the	Continued	Operations	Instrument	and	is	otherwise	in	form	and	
substance	reasonably	acceptable	to	ICANN.		In	the	event	Registry	Operator	replaces	
the	Continued	Operations	Instrument	either	pursuant	to	paragraph	2	or	this	
paragraph	3,	the	terms	of	this	Specification	8	shall	no	longer	apply	with	respect	to	
the	original	Continuing	Operations	Instrument,	but	shall	thereafter	apply	with	
respect	to	such	Alternative	Instrument(s),	and	such	instrument	shall	thereafter	be	
considered	the	Continued	Operations	Instrument	for	purposes	of	this	Agreement.	
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SPECIFICATION	9	
	

REGISTRY	OPERATOR	CODE	OF	CONDUCT	

1. In	connection	with	the	operation	of	the	registry	for	the	TLD,	Registry	Operator	will	
not,	and	will	not	allow	any	parent,	subsidiary,	Affiliate,	subcontractor	or	other	
related	entity,	to	the	extent	such	party	is	engaged	in	the	provision	of	Registry	
Services	with	respect	to	the	TLD	(each,	a	“Registry	Related	Party”),	to:			

a. directly	or	indirectly	show	any	preference	or	provide	any	special	
consideration	to	any	registrar	with	respect	to	operational	access	to	registry	
systems	and	related	registry	services,	unless	comparable	opportunities	to	
qualify	for	such	preferences	or	considerations	are	made	available	to	all	
registrars	on	substantially	similar	terms	and	subject	to	substantially	similar	
conditions;		

b. register	domain	names	in	its	own	right,	except	for	names	registered	through	
an	ICANN	accredited	registrar;	provided,	however,	that	Registry	Operator	
may	(a)	reserve	names	from	registration	pursuant	to	Section	2.6	of	the	
Agreement	and	(b)	may	withhold	from	registration	or	allocate	to	Registry	
Operator	up	to	one	hundred	(100)	names	pursuant	to	Section	3.2	of	
Specification	5;	

c. register	names	in	the	TLD	or	sub-domains	of	the	TLD	based	upon	proprietary	
access	to	information	about	searches	or	resolution	requests	by	consumers	
for	domain	names	not	yet	registered	(commonly	known	as,	“front-running”);	
or	

d. allow	any	Affiliated	registrar	to	disclose	Personal	Data	about	registrants	to	
Registry	Operator	or	any	Registry	Related	Party,	except	as	reasonably	
necessary	for	the	management	and	operations	of	the	TLD,	unless	all	
unrelated	third	parties	(including	other	registry	operators)	are	given	
equivalent	access	to	such	user	data	on	substantially	similar	terms	and	subject	
to	substantially	similar	conditions.		

2. If	Registry	Operator	or	a	Registry	Related	Party	also	operates	as	a	provider	of	
registrar	or	registrar-reseller	services,	Registry	Operator	will,	or	will	cause	such	
Registry	Related	Party	to,	ensure	that	such	services	are	offered	through	a	legal	
entity	separate	from	Registry	Operator,	and	maintain	separate	books	of	accounts	
with	respect	to	its	registrar	or	registrar-reseller	operations.	

3. If	Registry	Operator	or	a	Registry	Related	Party	also	operates	as	a	provider	of	
registrar	or	registrar-reseller	services,	Registry	Operator	will	conduct	internal	
reviews	at	least	once	per	calendar	year	to	ensure	compliance	with	this	Code	of	
Conduct.		Within	twenty	(20)	calendar	days	following	the	end	of	each	calendar	year,	
Registry	Operator	will	provide	the	results	of	the	internal	review,	along	with	a	
certification	executed	by	an	executive	officer	of	Registry	Operator	certifying	as	to	
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Registry	Operator’s	compliance	with	this	Code	of	Conduct,	via	email	to	an	address	to	
be	provided	by	ICANN.		(ICANN	may	specify	in	the	future	the	form	and	contents	of	
such	reports	or	that	the	reports	be	delivered	by	other	reasonable	means.)	Registry	
Operator	agrees	that	ICANN	may	publicly	post	such	results	and	certification;	
provided,	however,	ICANN	shall	not	disclose	Confidential	Information	contained	in	
such	results	except	in	accordance	with	Section	7.15	of	the	Agreement.		

4. Nothing	set	forth	herein	shall:		(i)	limit	ICANN	from	conducting	investigations	of	
claims	of	Registry	Operator’s	non-compliance	with	this	Code	of	Conduct;	or	(ii)	
provide	grounds	for	Registry	Operator	to	refuse	to	cooperate	with	ICANN	
investigations	of	claims	of	Registry	Operator’s	non-compliance	with	this	Code	of	
Conduct.	

5. Nothing	set	forth	herein	shall	limit	the	ability	of	Registry	Operator	or	any	Registry	
Related	Party,	to	enter	into	arms-length	transactions	in	the	ordinary	course	of	
business	with	a	registrar	or	reseller	with	respect	to	products	and	services	unrelated	
in	all	respects	to	the	TLD.	

6. Registry	Operator	may	request	an	exemption	to	this	Code	of	Conduct,	and	such	
exemption	may	be	granted	by	ICANN	in	ICANN’s	reasonable	discretion,	if	Registry	
Operator	demonstrates	to	ICANN’s	reasonable	satisfaction	that	(i)	all	domain	name	
registrations	in	the	TLD	are	registered	to,	and	maintained	by,	Registry	Operator	for	
the	exclusive	use	of	Registry	Operator	or	its	Affiliates,	(ii)	Registry	Operator	does	
not	sell,	distribute	or	transfer	control	or	use	of	any	registrations	in	the	TLD	to	any	
third	party	that	is	not	an	Affiliate	of	Registry	Operator,	and	(iii)	application	of	this	
Code	of	Conduct	to	the	TLD	is	not	necessary	to	protect	the	public	interest.	
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SPECIFICATION	10	
	

REGISTRY	PERFORMANCE	SPECIFICATIONS	

1. Definitions	

1.1. DNS.		Refers	to	the	Domain	Name	System	as	specified	in	RFCs	1034,	1035,	
and	related	RFCs.	

1.2. DNSSEC	proper	resolution.		There	is	a	valid	DNSSEC	chain	of	trust	from	the	
root	trust	anchor	to	a	particular	domain	name,	e.g.,	a	TLD,	a	domain	name	
registered	under	a	TLD,	etc.	

1.3. EPP.		Refers	to	the	Extensible	Provisioning	Protocol	as	specified	in	RFC	5730	
and	related	RFCs.	

1.4. IP	address.		Refers	to	IPv4	or	IPv6	addresses	without	making	any	distinction	
between	the	two.		When	there	is	need	to	make	a	distinction,	IPv4	or	IPv6	is	
used.	

1.5. Probes.		Network	hosts	used	to	perform	(DNS,	EPP,	etc.)	tests	(see	below)	
that	are	located	at	various	global	locations.	

1.6. [Intentionally	Omitted]	

1.7. RTT.		Round-Trip	Time	or	RTT	refers	to	the	time	measured	from	the	sending	
of	the	first	bit	of	the	first	packet	of	the	sequence	of	packets	needed	to	make	a	
request	until	the	reception	of	the	last	bit	of	the	last	packet	of	the	sequence	
needed	to	receive	the	response.		If	the	client	does	not	receive	the	whole	
sequence	of	packets	needed	to	consider	the	response	as	received,	the	request	
will	be	considered	unanswered.	

1.8. SLR.		Service	Level	Requirement	is	the	level	of	service	expected	for	a	certain	
parameter	being	measured	in	a	Service	Level	Agreement	(SLA).	

1.9. RDAP-RDDS.	Refers	to	the	Registration	Data	Access	Protocol	(RDAP)	
Directory	Services	as	defined	in	Specification	4	of	this	Agreement.	

1.10. WHOIS-RDDS	and	WHOIS	Data	Directory	Services.	Refers	to	the	collective	
of	WHOIS	and	web-based	WHOIS	services	as	defined	in	Specification	4	of	this	
Agreement.	

2. Service	Level	Agreement	Matrix		

2.1. With	respect	to	the	TLD,	Registry	Operator	shall	meet	or	exceed	each	of	the	
following	SLRs	related	to	the	DNS,	EPP	and	RDAP-RDDS*	services:		
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	 Parameter	 SLR	(monthly	basis)	
DNS	 DNS	service	availability	 0	min	downtime	=	100%	availability	
	 DNS	name	server	availability	 £	432	min	of	downtime	(»	99%)	
	 TCP	DNS	resolution	RTT	 £	1500	ms,	for	at	least	95%	of	the	queries	
	 UDP	DNS	resolution	RTT	 £	500	ms,	for	at	least	95%	of	the	queries	
	 DNS	update	time	 £	60	min,	for	at	least	95%	of	the	probes	
EPP	 EPP	service	availability	 £	864	min	of	downtime	(»	98%)	
	 EPP	session-command	RTT	 £	4000	ms,	for	at	least	90%	of	the	commands	
	 EPP	query-command	RTT	 £	2000	ms,	for	at	least	90%	of	the	commands	
	 EPP	transform-command	RTT	 £	4000	ms,	for	at	least	90%	of	the	commands	
RDAP-RDDS*	 RDAP	availability	 £	864	min	of	downtime	(»	98%)	
	 RDAP	query	RTT	 £	4000	ms,	for	at	least	95%	of	the	queries	
	 RDAP	update	time	 £	60	min,	for	at	least	95%	of	the	probes	
*These	SLRs	for	RDAP-RDDS	are	not	mandatory	until	the	expiration	of	the	RDAP	Ramp-Up	
Period.		
	

2.2. Registry	Operator	is	encouraged	to	do	maintenance	for	the	different	services	
at	the	times	and	dates	of	statistically	lower	traffic	for	each	service.		However,	
note	that	there	is	no	provision	for	planned	outages	or	similar	periods	of	
unavailable	or	slow	service;	any	downtime,	be	it	for	maintenance	or	due	to	
system	failures,	will	be	noted	simply	as	downtime	and	counted	for	SLR	
measurement	purposes.	

2.3. With	respect	to	the	TLD,	until	the	WHOIS	Services	Sunset	Date,	Registry	
Operator	shall	meet	or	exceed	each	of	the	following	SLRs	related	to	the	
WHOIS	Data	Directory	Services:				

	
	 Parameter	 SLR	(monthly	basis)	

WHOIS-RDDS	 WHOIS-RDDS	availability	 £	864	min	of	downtime	(»	98%)	
	 WHOIS-RDDS	query	RTT	 £	2000	ms,	for	at	least	95%	of	the	queries	
	 WHOIS-RDDS	update	time	 £	60	min,	for	at	least	95%	of	the	probes	

 

3. DNS	

3.1. DNS	service	availability.		Refers	to	the	ability	of	the	group	of	listed-as-
authoritative	name	servers	of	a	particular	domain	name	(e.g.,	a	TLD),	to	
answer	DNS	queries	from	DNS	probes.		For	the	service	to	be	considered	
available	at	a	particular	moment,	at	least,	two	of	the	delegated	name	servers	
registered	in	the	DNS	must	have	successful	results	from	“DNS	tests”	to	each	
of	their	public-DNS	registered	“IP	addresses”	to	which	the	name	server	
resolves.		If	51%	or	more	of	the	DNS	testing	probes	see	the	service	as	
unavailable	during	a	given	time,	the	DNS	service	will	be	considered	
unavailable.	
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3.2. DNS	name	server	availability.		Refers	to	the	ability	of	a	public-DNS	
registered	“IP	address”	of	a	particular	name	server	listed	as	authoritative	for	
a	domain	name,	to	answer	DNS	queries	from	an	Internet	user.		All	the	public	
DNS-registered	“IP	address”	of	all	name	servers	of	the	domain	name	being	
monitored	shall	be	tested	individually.		If	51%	or	more	of	the	DNS	testing	
probes	get	unanswered	results	from	“DNS	tests”	to	a	name	server	“IP	
address”	during	a	given	time,	the	name	server	“IP	address”	will	be	
considered	unanswered.	

3.3. UDP	DNS	resolution	RTT.		Refers	to	the	RTT	of	the	sequence	of	two	packets,	
the	UDP	DNS	query	and	the	corresponding	UDP	DNS	response.		If	the	RTT	is	
5	times	greater	than	the	time	specified	in	the	relevant	SLR,	the	RTT	will	be	
considered	unanswered.	

3.4. TCP	DNS	resolution	RTT.		Refers	to	the	RTT	of	the	sequence	of	packets	
from	the	start	of	the	TCP	connection	to	its	end,	including	the	reception	of	the	
DNS	response	for	only	one	DNS	query.		If	the	RTT	is	5	times	greater	than	the	
time	specified	in	the	relevant	SLR,	the	RTT	will	be	considered	unanswered.	

3.5. DNS	resolution	RTT.		Refers	to	either	“UDP	DNS	resolution	RTT”	or	“TCP	
DNS	resolution	RTT”.	

3.6. DNS	update	time.		Refers	to	the	time	measured	from	the	reception	of	an	EPP	
confirmation	to	a	transform	command	on	a	domain	name,	until	the	name	
servers	of	the	parent	domain	name	answer	“DNS	queries”	with	data	
consistent	with	the	change	made.		This	only	applies	for	changes	to	DNS	
information.	

3.7. DNS	test.		Means	one	non-recursive	DNS	query	sent	to	a	particular	“IP	
address”	(via	UDP	or	TCP).		If	DNSSEC	is	offered	in	the	queried	DNS	zone,	for	
a	query	to	be	considered	answered,	the	signatures	must	be	positively	verified	
against	a	corresponding	DS	record	published	in	the	parent	zone	or,	if	the	
parent	is	not	signed,	against	a	statically	configured	Trust	Anchor.		The	
answer	to	the	query	must	contain	the	corresponding	information	from	the	
Registry	System,	otherwise	the	query	will	be	considered	unanswered.		A	
query	with	a	“DNS	resolution	RTT”	5	times	higher	than	the	corresponding	
SLR,	will	be	considered	unanswered.		The	possible	results	to	a	DNS	test	are:		
a	number	in	milliseconds	corresponding	to	the	“DNS	resolution	RTT”	or,	
unanswered.	

3.8. Measuring	DNS	parameters.		Every	minute,	every	DNS	probe	will	make	an	
UDP	or	TCP	“DNS	test”	to	each	of	the	public-DNS	registered	“IP	addresses”	
of	the	name	servers	of	the	domain	name	being	monitored.		If	a	“DNS	test”	
result	is	unanswered,	the	tested	IP	will	be	considered	unavailable	from	that	
probe	until	it	is	time	to	make	a	new	test.	
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3.9. Collating	the	results	from	DNS	probes.		The	minimum	number	of	active	
testing	probes	to	consider	a	measurement	valid	is	20	at	any	given	
measurement	period,	otherwise	the	measurements	will	be	discarded	and	will	
be	considered	inconclusive;	during	this	situation	no	fault	will	be	flagged	
against	the	SLRs.	

3.10. Distribution	of	UDP	and	TCP	queries.		DNS	probes	will	send	UDP	or	TCP	
“DNS	test”	approximating	the	distribution	of	these	queries.	

3.11. Placement	of	DNS	probes.		ICANN	will	use	commercially	reasonable	efforts	
to	deploy	probes	for	measuring	DNS	parameters	in	data	centers	with	carrier	
grade	connectivity	in	each	of	the	ICANN	geographic	regions.	

4. RDDS	

4.1. RDAP-RDDS	

4.1.1 RDAP	Availability.	Refers	to	the	ability	of	the	RDAP-RDDS	service	for	
the	TLD,	to	respond	to	queries	from	an	Internet	user	with	appropriate	
data	from	the	relevant	Registry	System.	If	51%	or	more	of	the	RDAP	
testing	Probes	see	the	RDAP-RDDS	service	as	unavailable	during	a	
given	time,	the	RDAP-RDDS	service	will	be	considered	unanswered.	

4.1.2 RDAP-query	RTT.	Refers	to	the	RTT	of	the	sequence	of	packets	from	
the	start	of	an	RDAP-RDDS	testing	probe’s	TCP	connection	to	its	end,	
including	the	reception	of	the	HTTPS	response	for	only	one	HTTPS	
request.	If	the	RTT	is	5	times	or	more	the	corresponding	
SLR/performance	specifications,	the	RTT	will	be	considered	
undefined.	

4.1.3 RDAP	Update	Time.	Refers	to	the	time	measured	from	the	receipt	of	
an	EPP	confirmation	to	a	transform	command	on	a	domain	name,	host	
or	contact,	up	until	at	least	51%	of	the	RDAP-RDDS	testing	Probes	
detect	the	changes	made.	

4.1.4 RDAP	test.	Means	one	query	sent	to	a	particular	IP	address	of	one	of	
the	servers	of	the	RDAP-RDDS	service.	Queries	shall	be	about	existing	
objects	in	the	Registry	System	and	the	responses	must	contain	the	
corresponding	information	otherwise	the	query	will	be	considered	
unanswered.	Queries	with	an	RTT	5	times	higher	than	the	
corresponding	SLR	will	be	considered	as	unanswered.	The	possible	
results	to	an	RDAP	test	are:	a	number	in	milliseconds	corresponding	
to	the	RDAP-query	RTT	or	unanswered.	

4.1.5 Measuring	RDAP	parameters.	Every	5	minutes,	RDAP-RDDS	probes	
will	select	one	IP	address	from	all	the	public-DNS	registered	“IP	
addresses”	of	the	servers	of	the	RDAP-RDDS	service	of	the	TLD	being	
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monitored	and	make	an	“RDAP	test”.	If	an	RDAP	test	result	is	
unanswered,	the	corresponding	RDAP-RDDS	service	will	be	
considered	as	unavailable	from	that	Probe	until	it	is	time	to	make	a	
new	test.	

4.1.6 Collating	the	results	from	RDAP-RDDS	Probes.	The	minimum	
number	of	active	testing	working	RDAP-RDDS	testing	Probes	to	
consider	a	measurement	valid	is	10	at	any	given	measurement	period,	
otherwise	the	measurements	will	be	discarded	and	will	be	considered	
“inconclusive”;	during	this	situation	no	fault	will	be	flagged	against	
the	SLRs.	

4.1.7 Placement	of	RDAP-RDDS	Probes.	ICANN	will	use	commercially	
reasonable	efforts	to	deploy	probes	for	measuring	RDAP	parameters	
in	data	centers	with	carrier	grade	connectivity	in	each	of	the	ICANN	
geographic	regions.	

4.2. WHOIS-RDDS.		Until	the	WHOIS	Services	Sunset	Date,	Registry	Operator	
shall	comply	with	the	provisions	of	this	Section	4.2.	

4.2.1 WHOIS-RDDS	availability.		Refers	to	the	ability	of	all	the	WHOIS-
RDDS	services	for	the	TLD,	to	respond	to	queries	from	an	Internet	
user	with	appropriate	data	from	the	relevant	Registry	System.		If	51%	
or	more	of	the	WHOIS-RDDS	testing	probes	see	any	of	the	WHOIS-
RDDS	services	as	unavailable	during	a	given	time,	the	WHOIS-RDDS	
will	be	considered	unavailable.	

4.2.2 WHOIS	query	RTT.		Refers	to	the	RTT	of	the	sequence	of	packets	
from	the	start	of	the	TCP	connection	to	its	end,	including	the	reception	
of	the	WHOIS	response.		If	the	RTT	is	5	times	or	more	the	
corresponding	SLR,	the	RTT	will	be	considered	unanswered.	

4.2.3 Web-based-WHOIS	query	RTT.		Refers	to	the	RTT	of	the	sequence	of	
packets	from	the	start	of	the	TCP	connection	to	its	end,	including	the	
reception	of	the	HTTP	response	for	only	one	HTTP	request.		If	
Registry	Operator	implements	a	multiple-step	process	to	get	to	the	
information,	only	the	last	step	shall	be	measured.		If	the	RTT	is	5	
times	or	more	the	corresponding	SLR,	the	RTT	will	be	considered	
unanswered.	

4.2.4 WHOIS-RDDS	query	RTT.		Refers	to	the	collective	of	“WHOIS	query	
RTT”	and	“Web-based-	WHOIS	query	RTT”.	

4.2.5 WHOIS-RDDS	update	time.		Refers	to	the	time	measured	from	the	
reception	of	an	EPP	confirmation	to	a	transform	command	on	a	
domain	name,	host	or	contact,	up	until	the	servers	of	the	WHOIS-
RDDS	services	reflect	the	changes	made.	
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4.2.6 WHOIS-RDDS	test.		Means	one	query	sent	to	a	particular	“IP	
address”	of	one	of	the	servers	of	one	of	the	WHOIS-RDDS	services.		
Queries	shall	be	about	existing	objects	in	the	Registry	System	and	the	
responses	must	contain	the	corresponding	information	otherwise	the	
query	will	be	considered	unanswered.		Queries	with	an	RTT	5	times	
higher	than	the	corresponding	SLR	will	be	considered	as	unanswered.		
The	possible	results	to	an	WHOIS-RDDS	test	are:		a	number	in	
milliseconds	corresponding	to	the	RTT	or	unanswered.	

4.2.7 Measuring	WHOIS-RDDS	parameters.		Every	5	minutes,	WHOIS-
RDDS	probes	will	select	one	IP	address	from	all	the	public-DNS	
registered	“IP	addresses”	of	the	servers	for	each	WHOIS-RDDS	
service	of	the	TLD	being	monitored	and	make	an	“WHOIS-RDDS	test”	
to	each	one.		If	an	“WHOIS-RDDS	test”	result	is	unanswered,	the	
corresponding	WHOIS-RDDS	service	will	be	considered	as	unavailable	
from	that	probe	until	it	is	time	to	make	a	new	test.	

4.2.8 Collating	the	results	from	WHOIS-RDDS	probes.		The	minimum	
number	of	active	testing	probes	to	consider	a	measurement	valid	is	10	
at	any	given	measurement	period,	otherwise	the	measurements	will	
be	discarded	and	will	be	considered	inconclusive;	during	this	
situation	no	fault	will	be	flagged	against	the	SLRs.	

4.2.9 Placement	of	WHOIS-RDDS	probes.		ICANN	will	use	commercially	
reasonable	efforts	to	deploy	probes	for	measuring	WHOIS-RDDS	
parameters	in	data	centers	with	carrier	grade	connectivity	in	each	of	
the	ICANN	geographic	regions.	

5. EPP	

5.1. EPP	service	availability.		Refers	to	the	ability	of	the	TLD	EPP	servers	as	a	
group,	to	respond	to	commands	from	the	Registry	accredited	Registrars,	who	
already	have	credentials	to	the	servers.		The	response	shall	include	
appropriate	data	from	the	Registry	System.		An	EPP	command	with	“EPP	
command	RTT”	5	times	higher	than	the	corresponding	SLR	will	be	
considered	as	unanswered.		If	51%	or	more	of	the	EPP	testing	probes	see	the	
EPP	service	as	unavailable	during	a	given	time,	the	EPP	service	will	be	
considered	unavailable.	

5.2. EPP	session-command	RTT.		Refers	to	the	RTT	of	the	sequence	of	packets	
that	includes	the	sending	of	a	session	command	plus	the	reception	of	the	EPP	
response	for	only	one	EPP	session	command.		For	the	login	command	it	will	
include	packets	needed	for	starting	the	TCP	session.		For	the	logout	
command	it	will	include	packets	needed	for	closing	the	TCP	session.		EPP	
session	commands	are	those	described	in	section	2.9.1	of	EPP	RFC	5730.		If	
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the	RTT	is	5	times	or	more	the	corresponding	SLR,	the	RTT	will	be	
considered	unanswered.	

5.3. EPP	query-command	RTT.		Refers	to	the	RTT	of	the	sequence	of	packets	
that	includes	the	sending	of	a	query	command	plus	the	reception	of	the	EPP	
response	for	only	one	EPP	query	command.		It	does	not	include	packets	
needed	for	the	start	or	close	of	either	the	EPP	or	the	TCP	session.		EPP	query	
commands	are	those	described	in	section	2.9.2	of	EPP	RFC	5730.		If	the	RTT	
is	5	times	or	more	the	corresponding	SLR,	the	RTT	will	be	considered	
unanswered.	

5.4. EPP	transform-command	RTT.		Refers	to	the	RTT	of	the	sequence	of	
packets	that	includes	the	sending	of	a	transform	command	plus	the	reception	
of	the	EPP	response	for	only	one	EPP	transform	command.		It	does	not	
include	packets	needed	for	the	start	or	close	of	either	the	EPP	or	the	TCP	
session.		EPP	transform	commands	are	those	described	in	section	2.9.3	of	
EPP	RFC	5730.		If	the	RTT	is	5	times	or	more	the	corresponding	SLR,	the	RTT	
will	be	considered	unanswered.	

5.5. EPP	command	RTT.		Refers	to	“EPP	session-command	RTT”,	“EPP	query-
command	RTT”	or	“EPP	transform-command	RTT”.	

5.6. EPP	test.		Means	one	EPP	command	sent	to	a	particular	“IP	address”	for	one	
of	the	EPP	servers.		Query	and	transform	commands,	with	the	exception	of	
“create”,	shall	be	about	existing	objects	in	the	Registry	System.		The	response	
shall	include	appropriate	data	from	the	Registry	System.		The	possible	results	
to	an	EPP	test	are:		a	number	in	milliseconds	corresponding	to	the	“EPP	
command	RTT”	or	unanswered.	

5.7. Measuring	EPP	parameters.		Every	5	minutes,	EPP	probes	will	select	one	
“IP	address”	of	the	EPP	servers	of	the	TLD	being	monitored	and	make	an	
“EPP	test”;	every	time	they	should	alternate	between	the	3	different	types	of	
commands	and	between	the	commands	inside	each	category.		If	an	“EPP	
test”	result	is	unanswered,	the	EPP	service	will	be	considered	as	unavailable	
from	that	probe	until	it	is	time	to	make	a	new	test.	

5.8. Collating	the	results	from	EPP	probes.		The	minimum	number	of	active	
testing	probes	to	consider	a	measurement	valid	is	5	at	any	given	
measurement	period,	otherwise	the	measurements	will	be	discarded	and	will	
be	considered	inconclusive;	during	this	situation	no	fault	will	be	flagged	
against	the	SLRs.	

5.9. Placement	of	EPP	probes.		ICANN	will	use	commercially	reasonable	efforts	
to	deploy	probes	for	measuring	EPP	parameters	in	data	centers	with	carrier-
grade	connectivity	and	close	to	Registrar	points	of	access	to	the	Internet	in	
each	ICANN	geographic	region.	
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6. Emergency	Thresholds	

6.1. The	following	matrix	presents	the	emergency	thresholds	that,	if	reached	by	
any	of	the	services	related	to	DNS,	EPP,	RDAP-RDDS*	and	Data	Escrow	for	a	
TLD,	would	cause	the	emergency	transition	of	the	Registry	for	the	TLD	as	
specified	in	Section	2.13	of	this	Agreement.		

Critical	Function	 Emergency	Threshold	

DNS	Service		 4-hour	total	downtime	/	week	
DNSSEC	proper	
resolution	 4-hour	total	downtime	/	week	

EPP	 24-hour	total	downtime	/	week	
RDAP-RDDS*	 24-hour	total	downtime	/	week	

Data	Escrow	
Reaching	any	of	the	criteria	for	the	release	of	deposits	
described	in	Specification	2,	Part	B,	Section	6.2	through	Section	
6.6.	

*The	RDAP-RDDS	emergency	threshold	becomes	effective	upon	expiration	of	the	RDAP	
Ramp-Up	Period.		
	

6.2. The	following	matrix	presents	the	emergency	thresholds	that,	if	reached	by	
any	of	the	services	related	to	WHOIS-RDDS	for	a	TLD	prior	to	the	expiration	
of	the	RDAP	Ramp-Up	Period	would	cause	the	emergency	transition	of	the	
Registry	for	the	TLD	as	specified	in	Section	2.13	of	this	Agreement	

Critical	Function	 Emergency	Threshold	

WHOIS-RDDS	 24-hour	total	downtime	/	week	
	
7. Emergency	Escalation	

Escalation	is	strictly	for	purposes	of	notifying	and	investigating	possible	or	potential	issues	
in	relation	to	monitored	services.		The	initiation	of	any	escalation	and	the	subsequent	
cooperative	investigations	do	not	in	themselves	imply	that	a	monitored	service	has	failed	
its	performance	requirements.	

Escalations	shall	be	carried	out	between	ICANN	and	Registry	Operators,	Registrars	and	
Registry	Operator,	and	Registrars	and	ICANN.		Registry	Operators	and	ICANN	must	provide	
said	emergency	operations	departments.		Current	contacts	must	be	maintained	between	
ICANN	and	Registry	Operators	and	published	to	Registrars,	where	relevant	to	their	role	in	
escalations,	prior	to	any	processing	of	an	Emergency	Escalation	by	all	related	parties,	and	
kept	current	at	all	times.	

7.1. Emergency	Escalation	initiated	by	ICANN		
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Upon	reaching	10%	of	the	Emergency	thresholds	as	described	in	Section	6	of	this	
Specification,	ICANN’s	emergency	operations	will	initiate	an	Emergency	Escalation	with	the	
relevant	Registry	Operator.		An	Emergency	Escalation	consists	of	the	following	minimum	
elements:		electronic	(i.e.,	email	or	SMS)	and/or	voice	contact	notification	to	the	Registry	
Operator’s	emergency	operations	department	with	detailed	information	concerning	the	
issue	being	escalated,	including	evidence	of	monitoring	failures,	cooperative	trouble-
shooting	of	the	monitoring	failure	between	ICANN	staff	and	the	Registry	Operator,	and	the	
commitment	to	begin	the	process	of	rectifying	issues	with	either	the	monitoring	service	or	
the	service	being	monitoring.	

7.2. Emergency	Escalation	initiated	by	Registrars		

Registry	Operator	will	maintain	an	emergency	operations	department	prepared	to	handle	
emergency	requests	from	registrars.		In	the	event	that	a	registrar	is	unable	to	conduct	EPP	
transactions	with	the	registry	for	the	TLD	because	of	a	fault	with	the	Registry	Service	and	is	
unable	to	either	contact	(through	ICANN	mandated	methods	of	communication)	the	
Registry	Operator,	or	the	Registry	Operator	is	unable	or	unwilling	to	address	the	fault,	the	
registrar	may	initiate	an	emergency	escalation	to	the	emergency	operations	department	of	
ICANN.		ICANN	then	may	initiate	an	emergency	escalation	with	the	Registry	Operator	as	
explained	above.	

7.3. Notifications	of	Outages	and	Maintenance		

In	the	event	that	a	Registry	Operator	plans	maintenance,	it	will	provide	notice	to	the	ICANN	
emergency	operations	department,	at	least,	twenty-four	(24)	hours	ahead	of	that	
maintenance.		ICANN’s	emergency	operations	department	will	note	planned	maintenance	
times,	and	suspend	Emergency	Escalation	services	for	the	monitored	services	during	the	
expected	maintenance	outage	period.	

If	Registry	Operator	declares	an	outage,	as	per	its	contractual	obligations	with	ICANN,	on	
services	under	a	service	level	agreement	and	performance	requirements,	it	will	notify	the	
ICANN	emergency	operations	department.		During	that	declared	outage,	ICANN’s	
emergency	operations	department	will	note	and	suspend	emergency	escalation	services	for	
the	monitored	services	involved.	

8. Covenants	of	Performance	Measurement	

8.1. No	interference.		Registry	Operator	shall	not	interfere	with	measurement	
Probes,	including	any	form	of	preferential	treatment	of	the	requests	for	the	
monitored	services.		Registry	Operator	shall	respond	to	the	measurement	
tests	described	in	this	Specification	as	it	would	to	any	other	request	from	an	
Internet	user	(for	DNS	and	RDDS)	or	registrar	(for	EPP).	

8.2. ICANN	testing	registrar.		Registry	Operator	agrees	that	ICANN	will	have	a	
testing	registrar	used	for	purposes	of	measuring	the	SLRs	described	above.		
Registry	Operator	agrees	to	not	provide	any	differentiated	treatment	for	the	
testing	registrar	other	than	no	billing	of	the	transactions.		ICANN	shall	not	
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use	the	registrar	for	registering	domain	names	(or	other	registry	objects)	for	
itself	or	others,	except	for	the	purposes	of	verifying	contractual	compliance	
with	the	conditions	described	in	this	Agreement.		Registry	Operator	shall	
identify	these	transactions	using	Registrar	ID	9997.	
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SPECIFICATION	11	
	

PUBLIC	INTEREST	COMMITMENTS	

1. Registry	Operator	will	use	only	ICANN	accredited	registrars	that	are	party	to	
the	Registrar	Accreditation	Agreement	approved	by	the	ICANN	Board	of	
Directors	on	27	June	2013	in	registering	domain	names.		A	list	of	such	
registrars	shall	be	maintained	by	ICANN	on	ICANN’s	website.	
	

2. (Intentionally	omitted.)	
	

3. Registry	Operator	agrees	to	perform	the	following	specific	public	interest	
commitments,	which	commitments	shall	be	enforceable	by	ICANN	and	
through	the	Public	Interest	Commitment	Dispute	Resolution	Process	
established	by	ICANN	(posted	at	https://www.icann.org/picdrp),	which	may	
be	revised	in	immaterial	respects	by	ICANN	from	time	to	time	(the	
“PICDRP”).	Registry	Operator	shall	comply	with	the	PICDRP.	Registry	
Operator	agrees	to	implement	and	adhere	to	any	remedies	ICANN	imposes	
(which	may	include	any	reasonable	remedy,	including	for	the	avoidance	of	
doubt,	the	termination	of	the	Registry	Agreement	pursuant	to	Section	4.3(e)	
of	the	Agreement)	following	a	determination	by	any	PICDRP	panel	and	to	be	
bound	by	any	such	determination.	

 
a. Registry	Operator	will	include	a	provision	in	its	Registry-Registrar	

Agreement	that	requires	Registrars	to	include	in	their	Registration	
Agreements	a	provision	prohibiting	Registered	Name	Holders	from	
distributing	malware,	abusively	operating	botnets,	phishing,	piracy,	
trademark	or	copyright	infringement,	fraudulent	or	deceptive	
practices,	counterfeiting	or	otherwise	engaging	in	activity	contrary	to	
applicable	law,	and	providing	(consistent	with	applicable	law	and	any	
related	procedures)	consequences	for	such	activities	including	
suspension	of	the	domain	name.	

 
b. Registry	Operator	will	periodically	conduct	a	technical	analysis	to	

assess	whether	domains	in	the	TLD	are	being	used	to	perpetrate	DNS	
Abuse.	Registry	Operator	will	maintain	statistical	reports	on	identified	
DNS	Abuse	and	the	actions	taken	as	a	result	of	the	periodic	security	
checks.	Registry	Operator	will	maintain	these	reports	for	the	term	of	
the	Agreement	unless	a	shorter	period	is	required	by	law	or	approved	
by	ICANN,	and	will	provide	them	to	ICANN	upon	request.	

 
c. Registry	Operator	will	operate	the	TLD	in	a	transparent	manner	

consistent	with	general	principles	of	openness	and	non-
discrimination	by	establishing,	publishing	and	adhering	to	clear	
registration	policies.	
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d. Registry	Operator	of	a	“Generic	String”	TLD	may	not	impose	eligibility	
criteria	for	registering	names	in	the	TLD	that	limit	registrations	
exclusively	to	a	single	person	or	entity	and/or	that	person’s	or	entity’s	
“Affiliates”	(as	defined	in	Section	2.9(c)	of	the	Registry	Agreement).	
“Generic	String”	means	a	string	consisting	of	a	word	or	term	that	
denominates	or	describes	a	general	class	of	goods,	services,	groups,	
organizations	or	things,	as	opposed	to	distinguishing	a	specific	brand	
of	goods,	services,	groups,	organizations	or	things	from	those	of	
others.	
	

4. Registry	Operator	agrees	to	perform	the	following	specific	public	interest	
commitments,	which	commitments	shall	be	enforceable	by	ICANN	and	
through	the	PICDRP.	Registry	Operator	shall	comply	with	the	PICDRP.	
Registry	Operator	agrees	to	implement	and	adhere	to	any	remedies	ICANN	
imposes	(which	may	include	any	reasonable	remedy,	including	for	the	
avoidance	of	doubt,	the	termination	of	the	Registry	Agreement	pursuant	to	
Section	4.3(e)	of	the	Agreement)	following	a	determination	by	any	PICDRP	
panel	and	to	be	bound	by	any	such	determination.	Nothing	in	Section	4	of	
this	Specification	11	shall	limit	any	obligations	of	Registry	Operator	under	
Sections	1	or	3	of	this	Specification	11.	In	the	event	Section	4	of	this	
Specification	11	conflicts	with	the	requirements	of	any	other	provision	of	the	
Registry	Agreement	(including	any	Section	of	this	Specification	11),	such	
other	provision	shall	govern.		
	

a. 	Anti-Abuse	Policy.	Registrants	in	the	TLD	will	be	required	to	agree	
to	the	terms	of	Registry	Operator’s	Anti-Abuse	Policy	under	the	
Registry-Registrant	Agreement	and	the	Anti-Abuse	Policy	will	be	
posted	on	the	Registry	Operator’s	web	site	and	will	include	the	
following	terms:		

	
i. Accurate	Registration	Information.	Registrant	represents	and	
warrants	to	have	provided	current,	complete,	and	accurate	
information	in	connection	with	its	registration	and	agrees	to	
correct	and	update	this	information	to	ensure	that	it	remains	
current,	complete,	and	accurate	throughout	the	term	of	any	
resulting	registration	in	the	TLD.	Registrant’s	obligation	to	
provide	current,	accurate,	and	complete	information	is	a	
material	element	of	the	Registry-Registrant	Agreement,	and	
the	registry	reserves	the	right	to	immediately	deny,	cancel,	
terminate,	suspend,	lock,	or	transfer	any	registration	if	it	
determines,	in	its	sole	discretion,	that	the	information	is	
materially	inaccurate.		
	

ii. Child	Protection	Labeling.	Registrant	understands	that	Registry	
Operator	may	label	the	sites	in	the	TLD	and	any	site	to	which	
such	sites	are	automatically	redirected	irrespective	of	the	top-
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level	domain	for	child	protection	purposes;	registrant	consents	
to	such	labeling.		
	

iii. Prohibition	on	Child	Abuse	Images	and	Conduct	or	Content	
Designed	to	Suggest	the	Presence	of	Child	Abuse	Images.	The	
term	“child	abuse	images”	is	defined	as	any	photograph,	film,	
video,	picture,	or	computer	or	computer-generated	image	or	
picture,	whether	made	or	produced	by	electronic,	mechanical,	
or	other	means,	depicting	child	sexual	abuse	as	stated	in	the	
United	Nations	Convention	on	the	Rights	of	the	Child.	
Registrant’s	sites	in	the	TLD	shall	not	display	any	child	abuse	
images.	Registrant’s	sites	in	the	TLD	shall	not	engage	in	
practices	that	are	designed	to	suggest	the	presence	of	child	
abuse	images,	including,	without	limitation,	the	use	of	meta-
tags	for	that	purpose.	Registry	Operator	will	refer	any	sites	in	
the	TLD	that	are	reported	to	the	Registry	Operator	to	be	in	
violation	of	this	policy	to	child	safety	hotlines	like	the	National	
Center	for	Missing	and	Exploited	Children	(NCMEC),	the	
Internet	Watch	Foundation	(IWF),	or	the	International	
Association	of	Internet	Hotlines	(INHOPE).		
	

iv. Prohibition	on	Abusive	Registrations.	No	registrant	may	
register	an	abusive	second-level	domain	name	in	the	TLD	
including,	without	limitation,	domain	names	that	infringe	the	
intellectual	property	rights	of	a	third	party,	including	common	
law	trademark	rights;	domain	names	that	are	obvious	variants	
of	well-known	trademarks	not	belonging	to	the	registrant;	or	
domain	names	that	suggest	the	presence	of	child	abuse	images.	
	

v. Prohibition	on	Malicious	Conduct.	No	registrant	shall	use	or	
permit	use	of	a	domain	name	in	the	TLD	for	or	in	connection	
with	email	spoofing,	phishing,	spam,	or	other	forms	of	
malicious	behavior.		
	

vi. Ongoing	Best	Practices	Policies.	Registry	Operator	will	include	
in	its	TLD	Anti-Abuse	Policy	or	the	Registry-Registrant	
Agreement	commercially	reasonable	best	practices	policies	
developed	by	the	Registry	Operator	in	consultation	with	
industry	experts	-	such	as	the	Internet	Watch	Foundation	
(IWF),	the	International	Foundation	for	Online	Responsibility	
(IFFOR),	and	other	similar	organizations	-	that	are	designed	to	
promote	responsible	business	practices	related	to	(i)	
combating	online	child	abuse	images,	(ii)	facilitating	user	
choice	and	parental	control	regarding	access	to	online	adult	
entertainment,	(iii)	protecting	free	expression	rights,	and/or	
(iv)	protecting	the	privacy,	security,	and	consumer	rights	of	
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consenting	adult	consumers	of	online	adult	entertainment	
goods	and	services.		Registry	Operator	will	review	such	
policies	at	least	annually	in	consultation	with	such	industry	
experts	and	promptly	incorporate	appropriate	updates	
resulting	from	such	review	in	such	policies.		Registry	Operator	
shall	ensure	that	all	registrants	must	consent	to	adhere	to	such	
policies.		
	

b. Child	Protection	Name	Reservation.	Registry	Operator	has	
developed	a	proprietary	child	protection	keyword	list.	Registry	
Operator	has,	to	the	extent	such	names	are	not	previously	registered,	
reserved,	and	shall	continue	to	keep	reserved,	the	exact	match	
second-level	domain	names	on	its	proprietary	child	protection	
keyword	list	from	registration	in	the	TLD;	Registry	Operator	will	
reserve	such	names	from	registration	throughout	the	duration	of	
Registry	Operator’s	operation	of	the	TLD.	If	any	such	names	were	
previously	registered	but	are	not	renewed,	Registry	Operator	will	
thereafter	reserve	such	names	from	registration	throughout	the	
duration	of	Registry	Operator’s	operation	of	the	TLD.	
	

c. Child	Protection	Zone	File	Review.	On	a	quarterly	basis,	Registry	
Operator	will	apply	its	proprietary	child	protection	keyword	list	
against	the	TLD	zone	file.	In	the	event	a	second-level	domain	name	
has	been	registered	in	the	TLD	includes	a	keyword	on	Registry	
Operator’s	proprietary	child	protection	keyword	list	and	is	a	second-
level	domain	name	designed	to	suggest	the	presence	of	child	abuse	
images,	Registry	Operator	will	report	such	domain	name(s),	on	a	
quarterly	basis,	to	child	safety	hotlines	like	National	Center	for	
Missing	and	Exploited	Children	(NCMEC),	the	Internet	Watch	
Foundation	(IWF),	or	the	International	Association	of	Internet	
Hotlines	(INHOPE).	Registry	Operator	will	take	appropriate	actions	as	
indicated	by	such	child	safety	hotline(s)	and/or	law	enforcement	with	
respect	to	the	domain	name(s)	it	reports.		
	

d. Registry	Operator’s	Right	to	Disqualify	Registration.	Registry	
Operator	will	reserve	the	right	under	the	Registry-Registrant	
Agreement,	at	its	sole	discretion,	at	any	time	and	without	limitation,	to	
immediately	deny,	cancel,	terminate,	suspend,	lock,	hold,	or	transfer	
any	domain	name	and/or	registration	for	any	of	the	following	
reasons:		

	
i. to	comply	with	any	applicable	laws,	government	rules	or	
requirements,	requests	of	law	enforcement,	or	any	dispute	
resolution	process;		
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ii. to	ensure	registrant’s	compliance	with	the	terms	of	the	
Registry-Registrant	Agreement	including	the	TLD’s	Anti-Abuse	
Policy;		
	

iii. in	the	event	the	domain	name	and/or	its	use	violates	the	
Registry	Operator’s	policies,	or	a	third	party’s	rights,	including,	
without	limitation,	the	infringement	of	any	copyright	or	
trademark;		
	

iv. in	the	event	registrant	fails	to	provide	accurate	Whois	
information;	or		
	

v. as	needed	during	resolution	of	a	dispute.		
	

e. Abuse	Point	of	Contact.	Registry	Operator	will	provide	an	abuse	
point	of	contact	(APOC).	This	contact	will	be	posted	on	the	Registry	
Operator’s	web	site	and	Registry	Operator	will	provide	a	convenient	
web	form	for	Internet	stakeholders	to	file	abuse	complaints	directly	
with	Registry	Operator.	Abuse	reports	submitted	to	Registry	Operator	
regarding	suspected	child	abuse	content	in	the	TLD	will	be	routed	to	
child	safety	hotlines	like	the	National	Center	for	Missing	and	Exploited	
Children	(NCMEC),	the	Internet	Watch	Foundation	(IWF),	or	the	
International	Association	of	Internet	Hotlines	(INHOPE).	
	

f. Consent	to	Scanning.	Registry	Operator	shall	include	in	its	Registry-
Registrant	Agreement	that	all	registrants	in	the	TLD	must	agree	to	
permit	automated	scanning	of	their	sites	for	compliance	with	Registry	
Operator	policies,	including	without	limitation,	policies	requiring	site	
labeling,	prohibiting	child	abuse	images,	and	prohibiting	content	or	
conduct	designed	to	suggest	the	presence	of	child	abuse	images.	
Registrants	must	agree	not	to	employ	technological	or	other	means	to	
defeat	or	prevent	such	scanning.	

	
g. Certification.	Registry	Operator	will	conduct	internal	reviews	at	least	

once	per	calendar	year	to	ensure	compliance	with	the	public	interest	
commitments	contained	within	Section	4	of	Specification	11	of	the	
Registry	Agreement.	Within	twenty	(20)	calendar	days	following	the	
end	of	each	calendar	year,	Registry	Operator	will	provide	a	report	
summarizing	the	results	of	the	internal	review,	and	include	a	
confidential	summary	of	the	nature	and	quantity	of	complaints	
received	and	processed	by	Registry	Operator	in	the	previous	
reporting	period,	along	with	a	certification	executed	by	an	executive	
officer	of	Registry	Operator	certifying	as	to	Registry	Operator’s	
compliance	with	the	public	interest	commitments	contained	within	
Section	4	of	Specification	11	of	the	Registry	Agreement.	Registry	
Operator	agrees	that	ICANN	may	publicly	post	the	non-confidential	
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summary	report	and	certification;	provided,	however,	ICANN	shall	not	
disclose	Confidential	Information	contained	in	such	results	except	in	
accordance	with	Section	7.15	of	the	Agreement.	
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ICANN Public Comment Summary Report 

Proposed Renewal of the Registry Agreement 
for the .XXX top-level domain (TLD) 

Open for Submissions Date: 
Monday, 18 March 2024 

Closed for Submissions Date: 
Monday, 29 April 2024 

Summary Report Due Date: 
Friday, 13 September 2024 (extended from Thursday, 20 May 2024) 

*Please note: the original public comment summary report published on 13 September 2024 
was updated on 18 October 2024 to address public comments in which commenters asserted 
that the registry’s changes to its registrant verification practices should have been effected via 
the Registry Services Evaluation Policy process.

Category: Other 

Requester: ICANN org 

ICANN organization contact(s): Danielle Gordon; globalsupport@icann.org 

Open Proceeding Link: https://www.icann.org/en/public-comment/proceeding/proposed-
renewal-of-the-registry-agreement-for-the-xxx-top-level-domain-tld-18-03-2024  

Outcome: 

ICANN org received nine comments on the proposed renewal of the .XXX Registry Agreement: 
five from individuals and four from organizations. Commenters voiced general support for the 
inclusion of obligations from the base generic top-level domain (gTLD) Registry Agreement 
(Base RA) related to combating Domain Name System (DNS) abuse and operating 
requirements for the Registration Data Access Protocol (RDAP).  

Some of the commenters voiced concerns about the proposal to remove the .XXX TLD 
sponsorship. Some commenters also raised concerns and made accusations against the 
conduct of the .XXX Registry Operator and the .XXX TLD sponsor. A couple of commenters 
supported the sponsorship removal, and many of the commenters voiced support for moving 
.XXX to the Base RA.  

ICANN org appreciates the community’s participation in this proceeding and is grateful to those 
who provided their feedback and suggestions. 

Section 1: What We Received Input On 

ICANN org and ICM entered into the current .XXX Registry Agreement (RA) for the operation of 
the .XXX TLD on 31 March 2011, with an initial term of 10 years that was extended to 30 
September 2024. The .XXX TLD was applied for and began its existence as a sponsored TLD. 
A “sponsored” TLD is a specialized TLD that has a sponsor representing the narrower 

community that is most affected by the TLD. The sponsor carries out delegated policy 394/461

https://www.icann.org/en/public-comment/proceeding/proposed-renewal-of-the-registry-agreement-for-the-xxx-top-level-domain-tld-18-03-2024
https://www.icann.org/en/public-comment/proceeding/proposed-renewal-of-the-registry-agreement-for-the-xxx-top-level-domain-tld-18-03-2024
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formulation responsibilities over many matters concerning the TLD. The current .XXX TLD 
sponsor, the International Foundation for Online Responsibility (IFFOR), has been the .XXX 
TLD sponsor (Sponsor) since ICM entered into the March 2011 RA. 

ICANN org sought input from the community on ICM’s proposal to renew the .XXX RA using the 
Base RA and to not include the .XXX sponsorship designation. The proposed .XXX RA renewal 
would closely align with the existing, similar concept .ADULT, .PORN, and .SEX Registry 
Agreements that utilize the Base RA, as generic, non-sponsored, non-community TLDs.  

Below are highlights of provisions in the proposed .XXX RA renewal that are different from the 
current .XXX RA:  

● Adds obligations related to combating DNS abuse using the enhanced obligations from
the 2024 Global Amendment to the Base RA that specify that the registry operator is
required to promptly take reasonable and appropriate action to stop or otherwise disrupt
DNS abuse.

● Adds the obligations from the 2023 Global Amendment to the Base RA that specifies
operating requirements for RDAP, including reporting and service level requirements for
RDAP and the requirement for registry operators to comply with the gTLD RDAP Profile.

● Includes an expanded set of voluntary Public Interest Commitments (PICs) which
continues to include the current .XXX voluntary PICs and incorporates some of the
obligations currently contained in the Sponsorship Appendix S.

● Adds the Base RA provisions regarding registry operator code of conduct obligations,
which, among other obligations, requires the registry operator to maintain a level of
separation from related parties that offer registrar or registrar-reseller services and that
the registry operator annually certify to ICANN org its compliance with the code of
conduct provisions.

● Adds the Base RA provisions related to the use of registrars and registry-registrar
agreements, requiring the registry operator to use a uniform and non-discriminatory
agreement with all registrars authorized to register names in the TLD, providing
standardized requirements for registry operator pricing for initial domain name
registrations and renewals, and providing a process for material or potentially material
changes to registry-registrar agreements to be reviewed and approved.

The proposed .XXX RA renewal also includes an addendum that, as done with past legacy 
TLDs that have adopted the Base RA, modifies terms in the Base RA that are inapplicable due 
to the nature of the legacy TLD. Such modifications include removing references to the initial 
delegation of the TLD, entry into the root zone, statements made in the registry TLD application, 
launch of the TLD, pass-through fees related to the trademark clearinghouse, and the continued 
operations instrument provisions as they are not applicable to a legacy TLD that has been in 
operation for over a decade. 

Section 2: Submissions 
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Organizations and Groups: 

Name Submitted by Initials 

Tucows Domains Reg Levy TD 

CORE Association & COREhub Amadeu Abril CC 

ICANN Business Constituency Business Constituency BC 

At-Large Advisory Committee Staff ALAC 

Individuals: 

Name Affiliation (if provided) Initials 

Davies Lewis 
I Love Domains – United States o’ 
America 

DL 

Lourdes Lucia Leon Pacheco LP 

Michael Palage MP 

Evan Leibovitch and Carlton Samuels ELCS 

Section 2a: Late Submissions 

At its discretion, ICANN org accepted late submissions, which have been appended to this 
summary report. 

Individuals: 

Name Affiliation (if provided) Initials 

Jim Davies JD 

Section 3: Summary and Analysis of Submissions 

As noted above, ICANN org received nine comments from the community on the proposed 
renewal of the .XXX Registry Agreement. Commenters voiced overall support for the use of the 
Base RA for the proposed .XXX RA renewal. Some commenters shared their concerns 
regarding the proposal to remove the .XXX TLD sponsorship while others offered support for 
removal of the .XXX TLD sponsorship.  

ICANN org would like to thank all the contributors for their valuable suggestions and feedback 
on the proposed .XXX RA renewal. Each comment has been thoroughly reviewed and a 
summary of ICANN org’s analysis is provided below by category.  

Following a review of all the comments, ICANN org organized the comments submitted into the 
following general categories:  

1. Support for the incorporation of obligations from the Base RA.
2. Opposition to removal of .XXX sponsorship on the grounds of the first mover advantage

concept.
3. Legacy registry agreement renewal process, commitments and their enforcement.
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4. Suggestion of changing the TLD sponsor.
5. Support for removal of the TLD sponsorship.
6. Misconceptions, assumptions, and allegations and claims.
7. Suggestion to conduct a human rights impact assessment.
8. Suggestion of adding further obligations and commitments for .XXX TLD alone.

This Public Comment summary and analysis report includes a summary of the comments by 
each of the categories listed above with the analysis of the comments provided immediately 
following each category. 

1. Support for the incorporation of obligations from the Base RA

COMMENTS SUMMARY 

● “I would like to begin by strongly supporting the proposed imposition of enhanced
obligations emanating from:

○ The 2024 Global Amendment to the Base RA regarding disrupting DNS Abuse;
○ The 2023 Global Amendment to the Base RA regarding operating requirements

for the Registration Data Access Protocol (RDAP);
○ The Base RA provisions regarding registry operator code of conduct obligations,

separation from related parties that offer registrar or registrar-reseller services,
and annual certification of compliance with the code of conduct provision; and

○ The Base RA provisions related to the use of registrars and registry-registrar
agreements - in respect of uniform and non-discriminatory agreement with
authorized registrars, standardizing requirements for registry operator pricing for
initial domain name registrations and renewals, and providing a process for
material or potentially material changes to registry-registrar agreements to be
reviewed and approved.” (MP)

● “Indeed, we appreciate the movement to harmonize .XXX with other generic top-level
domains (“gTLDs”); doing so will reduce public confusion regarding policy differences
between gTLDs, and improve uniformity of application for both would-be registrants and
the general public.” (EL&CS)

● “Bringing the TLD in line with other gTLDs will benefit everyone, including potential
registrants.” (TD)

● “ICANN should remain committed to combating Domain Name System (DNS) abuse, for
which the obligations from the 2024 Global Amendment to the Base RA (registries
should take reasonable and appropriate action to stop or otherwise disrupt DNS abuse)
are relevant. I am in favour of considering these provisions in the renewal.” (LP)

● “The ALAC appreciates ICANN org’s efforts in standardizing contracts for compliance
enforcement purposes, including the addition of recent Global Amendments and Base
RA provisions.” (ALAC)

● “CORE Association and COREhub, respectively Registry Operator & RSP, and
Registrar, support the renewal of .xxx Agreement and its adaptation to the 2013 RA
Base Agreement, but not the removal of its sponsored nature.” (CC)
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ANALYSIS OF COMMENTS 

ICANN org recognizes the benefits of aligning the .XXX Registry Agreement with the Base RA 
and appreciates the comments providing feedback on this suggested approach. ICANN org’s 
general preference, where appropriate, is to migrate legacy gTLDs to the Base RA, which: 

● provides additional safeguards and security and stability requirements compared to
legacy agreements,

● contains standardized technical and reporting obligations for registry operators,
● provides for operational efficiencies for ICANN org,
● establishes consistency for end users, and
● allows for the automatic adoption of any future approved global amendments (such as

the recent RDAP global amendment and DNS Abuse global amendment).

2. Opposition to removal of .XXX sponsorship on the grounds of the first mover
advantage concept.

COMMENTS SUMMARY 

● “All other Sponsored Registries from the 2004 round, with the exception of .MOBI and
.POST TLDs, have had their original Sponsored TLD registry agreements renewed by
transposing most of their respective commitments contained in Appendix S, to a (new)
Specification 12. There appears to be no compelling reason why the same approach
should not apply to .XXX TLD.” (ALAC) (MP)

● “The fact that the original accountability mechanisms increase costs to the registry as
compared to other registries should not be the justification for allowing these changes.”
(BC)

● “Circumstance may change, but the unilateral declaration of the Registry that
sponsorship makes no sense anymore, simply because a) there are other TLDs with
similar goals which are not restricted and b) the difficulties /inabilities / unwillingness to
fulfill the sponsorship obligations should not be enough to erase all representations,
commitments and contractual obligations.” (CC)

● “There may be situations that arise where fundamental changes in the DNS marketplace
may necessitate a change to a sponsored Registry Agreement to a non-sponsored one.
This was the case in connection with .MOBI whose original business model was based
on the limited screen space of Blackberry and Razor flip phones back in 2004 that was
rendered obsolete by the invention of the iPhone in 2007. However, there appears to
have been no corresponding change in the adult entertainment community justifying the
proposed changes by ICM. To be clear, I am not objecting to the removal of the IFFOR
as the Sponsoring Organization for the .XXX TLD, but the removal of the original
Registrant restrictions that limited registration to individuals and organizations that:
provide online adult entertainment intended for consenting adults ("Providers");
represent Providers ("Representatives"); or provide products or services to Providers
and Representatives ("Service Providers"), as discussed in our section 3 below and
which we believe ought to reside in a Specification 12. In the absence of any justification
or rationale, we can only assume that these removals have been proposed for the
Registry Operator’s own economic self-interest and enrichment.” (MP)
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● “The .xxx was approved in a special round for Sponsored/Community tLDs based on a)
the existence of a community they were addressed to, b) a sponsoring organisation that
represented that community and guaranteed the use for that community and c) certain
restrictions to ensure registrants belonged to that community. In exchange of these
commitments, in addition to the specific for each TLD application, several TLDs were
approved much earlier than the hundreds of tLD in the 2012 round, and also paying a
much lower fee. Circumstance may change, but the unilateral declaration of the Registry
that sponsorship makes no sense anymore, simply because a( there are other TLDs with
similar goals which are not restricted and b) the difficulties / inabilities / unwillingness to
fulfill the sponsorship obligations should not be enough to erase all representations,
commitments and contractual obligations.” (CC)

● “The removal of all Registrant eligibility criteria from Specification 12 basically converts
.XXX to a generic, non-sponsored, non-community TLD. While these Registrant eligibility
criteria generally match the other adult-centric TLDs delegated through the 2012 round,
those other TLDs did not recognize the economic and first mover advantage that .XXX
received by participating in the 2004 round where only Sponsored Registry Operators
were allowed to apply. Equity and fairness dictate that Registry Operator should retain
the original Registrant restrictions in a Specification 12 just like every other Registry
Operator from the 2004 Sponsored Round with the exception of .MOBI for the reasons
discussed above.” (MP)

ANALYSIS OF COMMENTS 

ICM applied for .XXX during the period of time where sponsored applications were accepted in 
the early 2000s. However, the fact that ICM succeeded in an earlier round of expansion of 
gTLDs does not mean that it is inappropriate to consider whether there can be significant 
changes to its RA. The .XXX TLD was not delegated until 20111, six years after .MOBI was 
delegated in 20052 and only two years before the first new gTLDs were delegated. The 
marketplace has evolved significantly over the past 13 years since .XXX was delegated, with 
the introduction of more than 1,000 new gTLDs, including adult-oriented gTLDs such as .PORN, 
.ADULT, and .SEX, among other developments. Additionally, there is precedent for ICANN to 
remove or modify the sponsorship obligations during an RA renewal.  

In 2017, ICANN considered a request to remove the sponsorship designation and obligations 
from the registry operator for the .MOBI TLD, which had applied for and received the same 
benefits of the sponsorship round that were cited by commenters on the .XXX renewal. ICANN 
approved the .MOBI RA to renew to the Base RA without retaining the sponsorship during its 
renewal in 2017. 

In addition to considering the change for .MOBI and changes in the marketplace, ICANN has 
seen an evolution in legacy TLD RAs. For example, ICANN received, considered, and approved 
a change in the entity serving as the sponsoring organization for the .JOBS TLD,3and several 
other legacy TLDs, such as .CAT, .TEL, and .TRAVEL, converted from sponsored to community 
TLDs at the time of their RA renewal.   

1 IANA Delegation Report for the .XXX TLD. 
2 IANA Delegation Report for the .MOBI TLD. 
3 Public Comment Proceeding on the Proposed Amendment 1 to the .JOBS Registry Agreement and 

.JOBS RA Amendment No. 1. 

https://www.iana.org/reports/2011/xxx-report-20110407.pdf
https://www.iana.org/reports/2005/mobi-report-oct2005.html
https://www.icann.org/en/public-comment/proceeding/proposed-amendment-1-to-the-jobs-registry-agreement-30-09-2020
https://itp.cdn.icann.org/en/files/registry-agreements/jobs/jobs-amend-1-pdf-22dec20-en.pdf
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3. The Legacy Registry Agreement Renewal Process, Commitments and their
Enforcement.

COMMENTS SUMMARY 

● “The Registry made commitments in its original agreement that should be maintained,
since those were designed to address specific concerns related to the .XXX registry, and
were relied on by ICANN and the community in connection with the launch of .XXX.”
(BC)

● “ICANN should also very carefully evaluate the consequences of approving applications
in specially advantageous conditions based on representations, commitments and
agreements that can then be discarded by the simple will of the Registry when they do
not provide any such advantage.” (CC)

● “The practice of standardizing Registry Agreement renewals to match the Base Registry
Agreement (Base RA), while a good step to achieve efficiencies for ICANN org, does not
justify the deprecation or omission of certain commitments and excellent practices which
the Registry Operator had agreed to undertake…” and “To this end, close alignment with
the existing, similar concept .ADULT, .PORN, and .SEX Registry Agreements should not
be the main goal of the .XXX RA renewal.” (MP)

● “The ALAC is concerned that the removal of commitments, through a contract renewal,
could set a precarious precedent for non-compliance without repercussion for existing
Registry Operators that have already committed to voluntary commitments and potential
Registry Operators that may introduce RVCs in the future. The ALAC would like to
ensure that any commitments entered into by ICANN org and Registry Operators are
enforced and complied with.” (ALAC)

● “ICANN has a duty to ensure the public interest is served in its oversight of contracts
with registrars and registries. Any changes that remove commitments that were intended
to benefit the public interest should be subject to greater scrutiny and justification. As a
result, the BC recommends that ICANN clarify that future registry renewals should not be
used to remove safeguards and commitments that serve the public interest.” (BC)

● “While not all existing commitments and Public Interest Commitments (PICs) or all
upcoming Registry Voluntary Commitments (RVCs) will have direct implications for end
user welfare, a great many do and will. If these RVCs are not enforced, the TLD will
have been granted under a false premise and end users are the most likely to suffer the
consequences. As a general principle, the ALAC believes that commitments made in
order to operate a TLD by a Registry Operator should be enforceable, subsequently
implemented by the Registry Operator, and enforced by ICANN Contractual
Compliance.” and “ Specifically, in the case of .XXX the commitments made by ICM
have consumer protection benefits through enhanced abuse reporting and registrant
verification which facilitates law enforcement.”(ALAC)

ANALYSIS OF COMMENTS 
The concerns raised within these comments tie the prevention of child sexual abuse material, 
abuse, and other harmful activities to registrant eligibility requirements. While the registrant 
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eligibility requirements noted by commenters are not maintained within the proposed .XXX RA 
renewal, key commitments and protections that were included in the current .XXX RA in order to 
protect against abuse still remain in the proposed .XXX RA renewal as voluntary PICs. These 
voluntary PICs, as part of the RA, are subject to ICANN compliance oversight and are subject to 
the Public Interest Commitment Dispute Resolution Procedure (PICDRP). IFFOR (the current 
.XXX sponsor) shared its view on how those terms, which will remain in the RA renewal, have 
been effective in preventing abuse in .XXX, stating:  

“We feel that the Baseline Policies that were developed by IFFOR at the creation of the 
.XXX registry and which remain in force have been extremely effective. Despite some 
very public concerns at its inception that the .XXX registry would become a source of 
damaging content, including child sexual abuse material, trademark infringement, and 
malware, the opposite has in fact been the case: .XXX has consistently had one of the 
lowest rates of abuse and infringement across the entire registry environment (including 
new gTLDs). We know this, and ICANN knows this, because IFFOR produces an 
extensive annual report that reviews how many reports ICM Registry receives of any 
kind of abuse (see below for how we define that). We dig into each case, tabulate them, 
compare them to previous years, and also evaluate the systems that record and register 
those reports… Those reports are confidential. However, on this occasion we have 
published excerpts below to provide the internet community with a sense of why we are 
confident that the .XXX TLD will continue to operate at its current level with or without 
IFFOR’s policy involvement.”4 

IFFOR further noted that ICM’s continued use of those policies and practices, as committed via 
voluntary PICs in the proposed .XXX RA renewal, will produce similar results for the .XXX TLD 
without the need for the registrant eligibility requirements of the sponsoring organization. 
Furthermore, IFFOR noted “a major source of child abuse image concerns stem from sites that 
allow for third-party postings” and the requirement for registrant membership in the .XXX 
sponsored community does not prevent the registration of domain names that host sites 
allowing third-party postings within the .XXX TLD.  

In ICANN org’s view, as informed by inputs from IFFOR and the existing examples of the other 
adult-themed TLDs without such restrictions, the key elements that prevent abuse are 
maintained within the voluntary PICs. Several adult-oriented gTLDs were delegated in the 2012 
round of the New gTLD Program using the “voluntary PIC” model instead of the sponsored TLD 
model, with no significant ill-effects identified. We believe this history shows that it is logical to 
align policies for .XXX’s operation with other adult-themed gTLDs. 

Additionally, Amendment number 4 to the current .XXX RA incorporates many voluntary PICs 
into the RA that are modeled upon the voluntary PICs in the .ADULT, .PORN, and .SEX RAs. 
These commitments are retained in the proposed .XXX RA renewal. The renewal of the .XXX 
RA, and the proposed transition from a sponsored TLD model to the Base RA model, would not 
impact or remove the voluntary PICs that are already in place. Rather, the .XXX RA renewal 
published for Public Comment proposes to maintain the existing PICs and add two additional 
voluntary PICs, which are adapted from other portions of the current .XXX RA. The voluntary 
PICs contained in the proposed .XXX RA renewal are as enforceable as any other voluntary 
PIC from any other gTLD on the Base RA. As with other PICs in RAs on the Base RA, the .XXX 
PICs (both mandatory and voluntary) are memorialized in Specification 11 of the proposed .XXX 
RA renewal and compliance with those PICs is enforceable by ICANN and may also be subject 

4 IFFOR response to queries following ICANN Public Comment Period: Q1. A1. and Letter from IFFOR. 

https://iffor.org/iffor-response-to-queries-following-icann-public-comment-period-us/
https://www.icann.org/en/system/files/correspondence/iffor-board-directors-to-icann-18oct23-en.pdf
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to the PICDRP. Should the Registry Operator be found in violation of the PICs, ICANN would 
follow its compliance process and have the ability to breach and terminate the agreement with 
the Registry Operator if circumstances warranted this action. 

As previously mentioned, the voluntary PICs in the proposed .XXX RA renewal are not new 
commitments, but rather reflect restrictions and obligations that are already in effect for .XXX in 
some form and which are already subject to ICANN Compliance oversight and enforcement. 
Commenters noted they want these commitments to be retained in the renewed .XXX 
agreement. Retaining these terms in the .XXX RA renewal is consistent with other gTLDs from 
the 2012 round using the Base RA, and emulates the other adult-themed gTLDs from the 2012 
round: ADULT, .PORN, and .SEX gTLDs.  

Lastly, ICANN and ICM have followed existing practices with regard to bilateral contract 
negotiations for legacy registry agreement renewals, in which registry operators have the ability 
to negotiate the terms of their RA with ICANN. In this instance, those negotiations included a 
request by ICM to transition to the Base RA and to not include a sponsorship provision.   

4. Suggestion of changing the .XXX TLD sponsoring organization

COMMENTS SUMMARY 

● “In lieu of IFFOR, ICANN should ensure that a replacement organization is identified to
serve the functions required by the .XXX registry. A reputable organization such as the
Internet Watch Foundation could be considered as a replacement.” (BC)

● “We believe that before doing any such change, ICANN should consider evaluating the
possibility to find an alternative sponsoring organisation. This may certainly fail, as most
likely the community never existed as such.” (CC)

ANALYSIS OF COMMENTS 

ICM has suggested that the sponsorship overall is not needed, not that  IFFOR has not done 
good work or served well as the sponsoring organization. Therefore, this was not a 
consideration for the proposed .XXX RA renewal.  

5. Support for the proposed renewal and sponsorship removal

COMMENTS SUMMARY 

● “Coming at this issue from a narrow perspective that focuses solely on its impact to
Internet end-users, we do not see any significant negative effects resulting from the
renewal of the .XXX Registry Agreement as requested by the current Registry Operator.
Indeed, we appreciate the movement to harmonize .XXX with other generic top-level
domains (“gTLDs”); doing so will reduce public confusion regarding policy differences
between gTLDs, and improve uniformity of application for both would-be registrants and
the general public.” (ELCS)

● “As a registrar for .xxx domain names, the above challenges add complexity to the
registration path and we support making it easier and less intrusive to register domain
names.” (TD)
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● “We note that despite the passage of more than a decade since its introduction, not a
single one of the 25 most-heavily used “adult-oriented” Internet destinations in the world
uses the .XXX domain. Given this current reality, all concerns about registrant-based
personal abuse and exploitation -- and resultant policy and contract requirements such
as labeling -- must aspire to be identical for .COM, .XXX and every other gTLD.” (ELCS)

● “However, the ongoing relevance of an sTLD just for the adult entertainment industry in
the current landscape of top-level domains (“TLDs”) is questionable. The Internet has
evolved to include a vast array of generic TLDs (“gTLDs”).” (TD)

● “In summary, we share the view of IFFOR, its original sponsoring organization, that the
evolution of .XXX from a sponsored gTLD to a generic one is reasonable and positive;
its proposed Agreement Renewal should proceed without obstacle. Reducing
divergence between gTLD policies, we believe, improves end-user confidence in a
reliably-consistent domain namespace.” (ELCS)

● “The registry has provided sufficient proof that verification and membership requirement
is outdated and no longer necessary. Bringing the TLD in line with other gTLDs will
benefit everyone, including potential registrants.” (TD)

ANALYSIS OF COMMENTS 

Over a decade has passed since the .XXX TLD was delegated and launched. With the 
introduction of more than a thousand new gTLDs, the TLD marketplace has evolved. 
Pornography exists on the Internet in many namespaces. The issues of Child Sexual Abuse 
Material (CSAM) and other forms and types of abuse, including DNS abuse, are also not unique 
to the .XXX TLD.  

When .XXX was first introduced, the .XXX sponsorship provided a means of developing policies 
and best practices to operate .XXX in a responsible manner. During the 2012 round of the New 
gTLD Program, these policies and best practices were proposed by ICM in its applications for 
the .ADULT, .PORN, and .SEX gTLDs and were incorporated into those RAs, without 
sponsorship, as voluntary PICs. 

The current .XXX sponsor, IFFOR, provided support for the effectiveness of the policies and 
noted in further public statements that it is not necessary to maintain the sponsorship in order to 
ensure the effectiveness of those policies. In a response from IFFOR to queries following the 
recently concluded ICANN Public Comment proceeding, IFFOR wrote:  

“We feel that the Baseline Policies that were developed by IFFOR at the creation of the 
.XXX registry and which remain in force have been extremely effective.”5  

Furthermore, in a letter from IFFOR to ICANN in October 20236, IFFOR offered a statement on 
the continuation of its role as sponsor:  

“Those [IFFOR Ombudsman] reviews have revealed how effective the policies have 
been, and continue to be, in preventing abuse within the .XXX namespace. We 

5 IFFOR response to queries following ICANN Public Comment Period: Q1. A1. 
6 Letter from IFFOR to ICANN. 

https://iffor.org/iffor-response-to-queries-following-icann-public-comment-period-us/
https://www.icann.org/en/system/files/correspondence/iffor-board-directors-to-icann-18oct23-en.pdf
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understand that ICM Registry plans to incorporate those policies within a revised .XXX 
Registry Agreement. The continued use of those policies and practices, we believe, will 
produce similar results going forward, and does not require IFFOR to serve as the 
Sponsoring Organization to ensure they are effective.” 

The proposed .XXX RA renewal emulates other adult-themed gTLDs (.ADULT, .PORN, and 
.SEX RAs). These three adult-themed gTLDs are similar in concept to the .XXX TLD, yet are 
operated as generic TLDs on the Base RA and include voluntary PICs with similar obligations 
and commitments as those contained in the best-practice policies developed for the .XXX TLD 
that are designed to combat CSAM. All four of these adult-themed TLDs are operated via an 
organization under GoDaddy’s ownership. While .ADULT, .PORN, and .SEX contain similar 
voluntary PICs as .XXX, a key difference from .XXX is that they do not include a requirement to 
be a member of an adult-themed community to register a name. Considering the history and 
evolution of .XXX, the changes seen in the marketplace, the introduction of thousands of new 
gTLDs, and the input provided by the Registry Operator, .XXX sponsor, and the sponsored TLD 
community, it is practical to evolve the .XXX RA to model these examples.  

In addition to emulating the other adult-themed, non-sponsored gTLDs, the proposed .XXX RA 
renewal retains key protections and registry operator commitments from the current .XXX RA by 
including the existing .XXX PICs and obligations and provisions currently contained in the .XXX 
RA and Sponsorship Appendix S. 

6. Misconceptions, assumptions, and allegations and claims.

COMMENTS SUMMARY 

● “If a Registry Operator would like to withdraw from or alter its commitments, the Registry
Operator must do so through the Registry Services Evaluation Policy (RSEP) process
and not simply a contract renewal process. ” (ALAC)

● “Removal of these commitments should follow the standard procedures, rather than
through the renewal process being used here, which provides a lower standard than
what is required by consensus policy. Specifically, these changes should have been
undertaken pursuant to the Registry Services Evaluation Policy (RSEP) as required by
ICANN Consensus Policy.” (BC)

● “Changes to the set of voluntary commitments which the Registry Operator had
committed to as contained in the Existing RA Appendix S have been proposed without
either having provided a rationale for the same or having undergone the Registry
Services Evaluation Policy (RSEP) as required by ICANN Consensus Policy.” (MP)

● “The acquisition of a sponsored registry by another also raises additional concerns that
should be considered. Acquisitions of registries should be accompanied by a
commitment to preserving the original requirements that were encompassed in the
registry agreement and application, rather than be a mechanism for eliminating
obligations that were made to induce ICANN to grant the registry to the original
applicant. This could be seen as an end-run around the accountability mechanisms that
were so carefully negotiated at the time .XXX was approved.” (BC)

● “The first substantive change involves deviation from the original Registrant
‘authentication and verification’ process implemented by Registry Operator. Under the
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original agreement the Registry Operator had an affirmative obligation regarding 
‘authentication and verification’ of Registrants. Registry Operator is now proposing in 
Specification 11 to remove this affirmative obligation and defer primarily to Registrant 
self affirmation. The second substantive change involves website Child Protection 
labeling and monitoring. Under the original Appendix S, IFFOR was required to contract 
with a third party for ‘labeling and monitoring’ services, however, under the proposed 
Specification 11 these former mandatory obligations have become optional, note: 
‘Registry Operator may label the sites.’ ” (MP) 

● “The ALAC is concerned about the formation and implementation of commitments that
are made by potential and existing Registry Operators that are perceived by end-users
as unimplemented or unilaterally discarded by the Registry Operator and unenforced by
ICANN Contractual Compliance.” (ALAC)

● “However, it appears from recent reporting that the .XXX accountability structures were
never fully fulfilled. ICANN Compliance should therefore investigate the nature and
extent to which these accountability processes were properly implemented, before
concluding that they are no longer needed.” (BC)

● “The practice of standardizing Registry Agreement renewals to match the Base Registry
Agreement (Base RA), while a good step to achieve efficiencies for ICANN org, does not
justify the deprecation or omission of certain commitments and excellent practices which
the Registry Operator had agreed to undertake and apparently did not comply with,
again with no rationale provided.” (MP)

● “Essentially, from what I can tell, IFFOR does nothing, other than pay those who work
there very well for doing basically nothing. It appears to have never properly carried out
the function stipulated in the .xxx bid and contracts. It does not get paid in accordance
with the contract. It does not spend money in accordance with the contract. I would urge
ICANN to close this down, remove .xxx from the current registry and sort out what is, in
my view, little more than a dysfunctional gravy train. I do not think misconduct should be
rewarded.” (JD)

ANALYSIS OF COMMENTS 

Regarding use of the Registry Services Evaluation Policy (RSEP) process to remove 
commitments and obligations: The RSEP process is a mechanism for registry operators to 
request to add, modify or remove Registry Services; and does not serve as a means for registry 
operators to add, modify, or remove voluntary PICs or other sponsored TLD policies and 
obligations. Furthermore, in accordance with the RSEP, the scope of ICANN org’s evaluation is 
focused on potential significant security, stability, and competition issues and would not address 
the concerns raised in the comments noted above. It is possible that these comments may be 

conflating the RSEP process with the Community gTLD Change Requests Process, which 

permits a Community gTLD registry operator to seek approval from ICANN to modify the 
Community Registration Policies enumerated in Specification 12 of its RA. However, this 
process is specific to Community gTLDs from the 2012 Round of the New gTLD Program that 
wish to modify, within a limited scope, their Community Registration Policies in Specification 12, 
and is not applicable to this scenario. See “On registrant verification and third party for “labeling 
and monitoring” below for additional discussion of the specific issues raised concerning 
registrant verification processes. 

On the acquisition of a sponsored registry: The existing .XXX RA and its obligations and 
commitments remained unchanged after being acquired by MMX in 2018 and GoDaddy in 2021. 



13 

Conversations about evolving the .XXX RA and the RA renewal are a result of the upcoming 
end of the current RA term, and have followed existing practices of bilateral contract 
negotiations and previous renewals of legacy TLD registry agreements.  

Regarding enhanced abuse metrics reporting: In the current .XXX RA, the voluntary PICs are 
contained in Appendix 9, via Amendment 4. These PICs are not being eliminated from the 
proposed .XXX RA renewal; rather, the proposal as posted for Public Comment simply moves 
those PICs within the RA in order to conform to the structure of the Base RA. Not only are all of 
the PICs carried over from Amendment 4, but the proposed .XXX RA renewal carries over terms 
from the existing .XXX RA, such as a commitment that the .XXX Registry Operator will continue 
its abuse reporting and provide to ICANN a certification and confidential summary of the nature 
and quantity of complaints received (adapted from the current .XXX RA section 3.1(h)). 
Therefore, ICM’s existing practice and abuse reporting will continue, with just a procedural 
change that such report will no longer undergo review by the IFFOR Ombudsman before it is 
submitted to ICANN. Some of the concern in the comments appears to be focused on limiting 
registrations to members of the sponsored community, which these commenters believe 
provides consumer protection benefits. However, the other adult-themed gTLDs operate with 
nearly identical voluntary PICs and without a sponsorship or community membership 
requirement and have a low incidence of abuse as noted in both IFFOR’s and ICM’s letters to 
ICANN org.  

On registrant verification and third party for “labeling and monitoring”: The registrant verification 
practices and contract for labeling and monitoring noted in the comments refer to the Start-up 
Plan for .XXX (Appendix S, Part 4.1). Those practices are noted and connected to the .XXX TLD 
start-up and launch plans. If changes were made to the noted practices, such changes might 
have warranted submission of an RSEP request by ICM. The issue of whether or not an RSEP 
request should have been submitted by ICM if or when it changed its implementation of its Start-
up Plan does not directly impact the consideration of the proposed .XXX RA renewal.

Regarding allegations against ICM and IFFOR: ICM provided a detailed rationale7 regarding its 
request for the .XXX RA renewal. ICANN, through its Compliance team, has established 
compliance processes where complaints and concerns may be submitted and investigated for 
merit, evidence uncovered, and actions that are taken if determined necessary based on the 
findings. If there are concerns regarding ICM’s compliance with the .XXX RA, such concerns (if 
any) should be raised with ICANN Compliance for investigation and are considered outside of 
the scope of this Public Comment proceeding.     

7. Suggestion to conduct a human rights impact assessment

COMMENTS SUMMARY 

● “I suggest conducting a thorough human rights impact assessment and risk assessment
of the proposed .XXX renewal agreement, considering the potential implications for
freedom of expression, privacy, child protection, and other fundamental rights. So far,
GAC did not find that porn, .adult and .sex  require any additional safeguards, as stated
by GoDaddy Registry. It should be evaluated if this is the current situation and if
additional measures and safeguards should be taken regarding .XXX.” (LP)

ANALYSIS OF COMMENTS 

7 Letter from ICM Registry, LLC - February 2024 and Letter from ICM Registry, LLC - May 2024 

https://www.icann.org/en/system/files/correspondence/bezsonoff-to-weinstein-02feb24-en.pdf
https://www.icann.org/en/system/files/correspondence/bezsonoff-to-weinstein-30may24-en.pdf
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While a human rights impact assessment (HRIA) can be a useful tool for assessing human 
rights impacts, there is ongoing work across the ICANN community to determine the extent to 
which HRIAs can and/or should be used in the bottom-up multistakeholder model and what 
types of HRIAs are applicable to ICANN’s work. There are significant resource implications 
associated with conducting an HRIA and these need to be taken into account as part of the 
ICANN budget and related priorities. We look forward to receiving that guidance from the 
community once ready.  
 
In the meantime, we encourage consideration of existing ICANN processes and mechanisms in 
order to ascertain potential human rights implications.  
 

8. Suggestion of adding further obligations and commitments for the .XXX TLD alone 
 

COMMENTS SUMMARY 
 

● “ICANN should reconsider the Proposed RA and include the following provisions into a 
Specification 12:  

○ To require the Registry Operator to, by itself or a third party, authenticate and 
verify the registration data elements of registrant status (i.e. (natural/legal) 
person, name, address, email and telephone) and to continue the use of the 
Membership Contact ROID as originally set forth in the original Registry 
Agreement;  

○ To require the Registry Operator to retain the original Registrant eligibility criteria 
restricting registrations to individuals or organizations that: i.provide online adult 
entertainment intended for consenting adults (‘Providers’); ii.represent Providers 
(‘Representatives’); or iii.provide products or services to Providers and 
Representatives (‘Service Providers’).  

○ To require the Registry Operator to enforce labeling and monitoring of all 
domains within the .XXX zone file   

○ To require Registry Operator to publish, at least quarterly, a report on Anti-Abuse 
metrics following industry best practices that includes at least the following data 
points: DNS Abuse (types and resolution breakdown by registry/registrar); Court 
Ordered Actions; and CSAM.  

○ To require the Registry Operator to engage another, independent third party - not 
IFFOR - to monitor and/or audit the Registry Operator’s compliance with the 
IFFOR-developed domain registration and abuse policies; All of these 
requirements would preserve the key commitments that the Registry Operator 
had originally committed as part of it originally obtaining the right to operate the 
TLD.” (MP) 
 

● “The renewal of the .xxx contract must follow democratic concepts of internet 
governance, and listen to the entire society and multiple sectors. I take this opportunity 
to suggest: 

○ Price limit for .xxx, with the aim of preventing sudden increases and speculation 
on the part of Registry Services LLC; 

○ Re-elaborate policies for .xxx operations; 
○ Prevent .xxx from being used as a domain to only make money, deviating from 

its objective and function.” (DL) 
 

ANALYSIS OF COMMENTS 
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As shared in Section 3 above in our analysis of comments related to “The Legacy Registry 
Agreement Renewal Process, Commitments and their Enforcement,” key commitments and 
protections remain in the proposed .XXX RA renewal. IFFOR, as the current .XXX sponsor, 
shared its view on the effectiveness of the commitments retained in the form of PICs in the 
proposed .XXX RA renewal:  
 

“We feel that the Baseline Policies that were developed by IFFOR at the creation of the 
.XXX registry and which remain in force have been extremely effective. Despite some 
very public concerns at its inception that the .XXX registry would become a source of 
damaging content, including child sexual abuse material, trademark infringement, and 
malware, the opposite has in fact been the case: .XXX has consistently had one of the 
lowest rates of abuse and infringement across the entire registry environment (including 
new gTLDs).”  

 
In light of all of the above, ICANN’s view is that the PICs and obligations included in the 
proposed .XXX RA renewal are sufficient. ICANN has not identified a need to add further, new 
obligations for the operation of .XXX or to treat .XXX differently than other adult-themed gTLDs, 
particularly in light of the similar PICs that the .ADULT, .PORN, and .SEX gTLDs have utilized 
for approximately the last decade.  

 

 
 

Section 4: Next Steps 
 
ICANN org has carefully considered the comments received and consulted with the ICANN 
Board of Directors regarding next steps for the renewal of the .XXX Registry Agreement. 
 
A decision and rationale will be shared in the coming weeks, prior to the renewal of the .XXX 
RA. 



Submission Regarding IFFOR and ICM .xxx Registry 

Introduction 

I do not think the ICM contract should be renewed.  I say that because I believe the IFFOR tax returns 

and other material indicate that the parties have never carried out their obligations under the 

contract.  They should not be rewarded for this continual breach of contract.  I think the .xxx registry 

should be moved to another operator, while its future existence is reviewed by the ICANN community. 

I came to the conclusions on breach having reviewed the IFFOR tax returns, its website and 

correspondence with its board.  It seems to me that the main purpose of IFFOR is to pay generous 

salaries to people on what appears to be little more than a gravy train. 

I attach the that returns, which can be found here - 

https://projects.propublica.org/nonprofits/organizations/451015160 

I also attach a spreadsheet that summarizes and collates the figures in the returns. 

Revenue 

IFFOR accepts that it has never operated in accordance with the revenue provisions of the contract 

with ICM. 

Under the contract, it was due to receive $10 per .xxx domain registered. 

It seems to me that never happened, thought the tax returns continue to describe that as their source 

of revenue.  Since 2105 it has been paying flat fees of say $100,000 per annum, which clearly do not 

relate to the number of .xxx domains issued. 

Expenditure 

Grants 

Box 10 of Part 1 of the tax returns shows the amount spent on grants. 

Every return shows that $0 has been spent on grants. 

IFFOR claims to have made more than 100 grant payments. 

I asked the IFFOR board about this. 

Sheri Falcon referred me to the 2014 board minutes as an example of when grant payments were 

approved.  The 2014 tax return shows that no grant payments were made that year.  I raised that with 

Sheri and she did not respond. 

The other answer from IFFOR was that “many of the grants awarded in recent years were free versions 

of the AtFirstSite educational course.”  That material has never been sold and again shows as zero as 

a revenue source.  It is free material and does not in my opinion constitute a grant. 

In short, in my opinion, IFFOR has never made any grants. It also falsely claims that it has. 

Staff and Board Costs 

Unlike grants, IFFOR has spent a lot of money on its staff and board. 

Total executive pay between 2011 and 2023 is around $ 1,526,021 

If you add board stipends, that rises to $ 1,786,854 

https://projects.propublica.org/nonprofits/organizations/451015160


Even without finding money paid in other ways, that means that around two-thirds of IFFOR’s 

$2,781,258 revenue has been paid to its small executive team – Kieren McCarthy, Joan Ivine, Clyde 

Beattie, Sebastien Bachollet, Crystal Peterson and Sheri Falcon. 

Most of that money has gone to executive director Kieren Mcarthy, around $647,938 since 2013.  

Before that he was hired as a contractor, so his first two years of income are not identifiable.  Even if 

we ignore that, his salary alone amounts to around a quarter of IFFOR’s revenue.   

In the 2015 tax return, non-executives Sebastien Bachollet and Clyde Beattie received combined 

remuneration of $192,000 for a stipulated 4 hour working week.  That’s equivalent to a pro rata 

payment of $1.92 million for a full working week. 

Joan Irvine appears to have received $390,000 in a little over 2 years. 

Other expenses are hard to break down. Especially after the returns were reduced to a shorter form 

from 2015 onwards. 

Compare these figures to zero grants paid and no obvious meaningful output. 

 

 

 

Output 

We’ve already established that IFFOR’s claims to have paid grants appear to be false. 

IFFOR accepts that it created standards in 2011 and has not changed them since, essentially saying 

that they are so good they don’t need to be revised. 

IFFOR claims to have handled disputes, but says the reports are confidential. 



Before publishing a response to this consultation, the most recent news item on the IFFOR website 

was form 2021.  That was an update on its AtFirstSite program.   

The next item in 2021 was inviting grant applications, but as we have already established, no grants 

were paid.  So that would appear to be misleading and false. 

The most recently published Policy Board minutes are from May 2020. 

The most recent published board minutes are from January 2018. 

Conclusion 

Essentially, from what I can tell, IFFOR does nothing, other than pay those who work there very well 

for doing basically nothing. 

It appears to have never properly carried out the function stipulated in the .xxx bid and contracts. 

It does not get paid in accordance with the contract. 

It does not spend money in accordance with the contract. 

I would urge ICANN to close this down, remove .xxx from the current registry and sort out what is, in 

my view, little more than a dysfunctional gravy train.  I do not think misconduct should be rewarded. 

 

Jim Davies 

Solicitor 

In a personal capacity 

29 April 2024 
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ICANN BOARD SUBMISSION NO. 2024.11.10.1d 

TITLE: Revised ICANN Risk Appetite Statement  

PROPOSED ACTION: For Board Consideration and Approval 

EXECUTIVE SUMMARY: 

The Board is being asked to consider and adopt a Revised ICANN Risk Appetite 

Statement (Risk Appetite Statement).  As the Board is aware, the Risk Appetite 

Statement: (i) articulates the level of risk that ICANN is willing to take and retain on a 

broad level to deliver its mission; (ii) fulfills the Risk Management Framework target 

model as set by the Board; and (iii) informs the operations of ICANN. 

 
BOARD RISK COMMITTEE (BRC) RECOMMENDATION 

 
The BRC recommends that the Board adopt the proposed Revised ICANN Risk 

Appetite Statement as set forth in Attachment A to the Reference Materials. 

 
PROPOSED RESOLUTION: 

Whereas, the ICANN Board previously recognized the benefit of and need for a Risk 

Management Framework to guide the ICANN organization in managing risks it faces. 

Whereas, ICANN’s Risk Management Framework includes a Risk Appetite 

Statement. 

Whereas, risk management involves the identification of vulnerabilities to the 

organization and therefore it would not be prudent to publish the Risk Appetite 

Statement in its full form. 

Whereas in 2020, ICANN adopted a Risk Appetite Statement and posted a 

Summary of the Risk Appetite on the ICANN website.  

Whereas, the Board Risk Committee has spent numerous meetings and had 

many discussions about revisions to the ICANN Risk Appetite Statement and 

recommended that the Board adopt the proposed Revised ICANN Risk 

Appetite Statement.   

https://www.icann.org/en/system/files/files/summary-risk-appetite-statement-22dec20-en.pdf


 

Resolved (2024.11.10.xx), the Board approves the Revised ICANN Risk Appetite 

Statement and directs the Interim President and CEO, or her designee(s), to publish a 

summary of it. 

PROPOSED RATIONALE: 
 

This ICANN Risk Appetite Statement articulates the level of risk that ICANN is willing to 

take and retain on a broad level to deliver its mission.  Specifically, the ICANN Risk 

Appetite Statement: 

• Communicates to staff that they need to pursue objectives within 
acceptable risk limits.   
 

• Provides input for prioritization for planning and budgeting.  
 

• Assists the Board by offering a clear framework on acceptable risk 
levels. 

 

• Encourages a culture of proactive risk management rather than risk 
aversion, ensuring that risk management is shared across all ICANN 
staff. 

 

• Demonstrates ICANN’s commitment to responsible and proactive risk 
management, enhancing the organization’s reputation with 
stakeholders. 

 
As part of the Target Operating Model for a mature Risk Management Framework, 

ICANN strives for a comprehensive Risk Appetite Statement. 

 
The Risk Appetite Statement specifies the level of risk ICANN is willing to take and 

retain, thereby demonstrating ICANN’s risk appetite that can then be used to guide the 

operations of ICANN. 

 
ICANN’s Risk Appetite Statement, in conformance with standard industry practice, is a 

high-level articulation of the risks faced by ICANN. The intention is to provide a concise 

overview that is accessible to all. However, risks often involve vulnerabilities or threats to 

the organization, and it would be imprudent for any organization to publicly provide 

specific details of such risks. 

 
The initial Risk Appetite Statement approved in 2020 was developed by the 

organization’s Risk Management function in collaboration with representatives of every 

function within ICANN.  The Risk Appetite Statement was reviewed by the organization 

Executive Team and approved by the ICANN President and CEO for initial 



 

consideration by the Board Risk Committee.  The Board Risk Committee then reviewed 

and recommended that the Board approve the ICANN Risk Appetite Statement.  The 

Board Risk Committee recently re-reviewed the Risk Appetite Statement that the Board 

adopted in 2020 and have recommended some revisions, which the CEO Risk 

Management Committee also reviewed. 

 

Adopting the revised Risk Appetite Statement is in the public interest and is also fully 

consistent with ICANN’s mission as it articulates the risk appetite of ICANN, which will 

be used to guide the operations of ICANN. 

 
Adopting the BRC’s recommendation has no financial impact on ICANN and could have 

a positive impact on the security, stability and resiliency of the domain name system. 

 
This is an Organizational Administrative Function that does not require Public 

Comment. 

 
Please see the Reference Materials Document 

 

Submitted By: Irina Douzadjian, Sr. Director of Risk Management and Internal Audit 
Date: 5 November 2024 
Email: irina.douzadjian@icann.org 
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Submitted By: Irina Douzadjian, Sr. Director of Risk Management and Internal Audit 
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ICANN BOARD PAPER NO. 2024.11.10.1e 

 

 

TITLE: Approval of Fundamental Bylaws Amendment on Accountability 

Mechanisms 

PROPOSED ACTION: For Board Consideration and Approval 

EXECUTIVE SUMMARY: 

The Board is asked to approve the Fundamental Bylaws Amendments to Article 4, 

Sections 4.2 and 4.3 of the ICANN Bylaws so that both the Reconsideration process 

and Independent Review Process (IRP) (collectively, “ICANN’s Accountability 

Mechanisms”) are not allowed to be used to challenge decisions to approve or not 

approve an application to the ICANN Grant Program. These exclusions are specifically 

and narrowly drafted to implement the anticipated update to Recommendation 7 of 

Cross-Community Working Group on New gTLD Auction Proceeds (CCWG-AP) on 

limiting access to ICANN’s Accountability Mechanisms. The public comments 

received on the proposed amendments are universally supportive. 

This proposed Fundamental Bylaws amendment overtakes the proposal previously 

posted for Public Comment in February 2024, and once considered by the Empowered 

Community, will conclude the conversations on the implementation of 

Recommendation 7 and meet a dependency for the distribution of grants within the first 

cycle of the ICANN Grant Program.  

BOARD ACCOUNTABILITY MECHANISMS COMMITTEE  

RECOMMENDATION: 

The Board Accountability Mechanisms Committee (BAMC) recommends that the 

Board approve, pursuant to Article 25, Section 25.2, the Fundamental Bylaws 

amendment to Article 4, Sections 4.2(d) and 4.3(c), as posted for public comment.  

PROPOSED RESOLUTION: 

https://www.icann.org/en/public-comment/proceeding/proposed-bylaws-updates-to-limit-access-to-accountability-mechanisms-27-02-2024


 
 

Whereas, the ICANN community, through the Cross Community Working Group on 

New gTLD Auction Proceeds (CCWG-AP), made a recommendation that utilization of 

ICANN’s Reconsideration and Independent Review processes (collectively, ICANN 

Accountability Mechanisms) should be limited in certain circumstances 

(Recommendation 7). During ICANN organization’s (ICANN org) work to implement 

the ICANN Grant Program aligned with the CCWG-AP’s full set of recommendations, 

Recommendation 7 posed a unique challenge, as the CCWG-AP’s language was too 

narrow based on the implementation design.  

Whereas, the ICANN Board has taken a series of actions and communications to move 

forward with the ICANN Grant Program while trying to address the issues presented by 

the original language of Recommendation 7, including:   

 26 October 2023 resolutions revisiting the Board’s prior approval of 

Recommenation 7 and directing the development of a more general process for 

the ICANN community to indicate when ICANN’s Accountability Mechanisms 

should not be available; 

 2 March 2024 letter to the CCWG-AP’s Chartering Organizations specifying a 

proposed change to Recommendation 7 to remove a reference to the 

“Independent Application Assessment Panel” so that Recommendation 7 could 

better achieve its goal of preserving auction proceeds for grants instead of 

funding challenges to decisions on grant applications;  and the 

 21 January 2024 initiation of a Fundamental Bylaws amendment process setting 

forth the general process for the ICANN community to limit access to ICANN’s 

Accountability Mechanisms. 

Whereas, in response to Public Comment on the proposal for a general process on 

limitation of access to ICANN Accountability Mechanisms, the ICANN community 

was not supportive. The ICANN Board therefore, on 29 July 2024, reinitiated a 

Fundamental Bylaws Amendment Process with a more narrow scope, amending the 

ICANN Reconsideration process (at ICANN Bylaws, Article 4, Section 4.2) and the 

Independent Review process (at ICANN Bylaws, Article 4, Section 4.3) to specifically 

exclude claims or disputes “relating to decisions to approve or not approve an 

https://www.icann.org/en/system/files/correspondence/sinha-to-clemente-et-al-02mar24-en.pdf
https://www.icann.org/en/board-activities-and-meetings/materials/approved-resolutions-regular-meeting-of-the-icann-board-21-01-2024-en#section2.d
https://www.icann.org/en/public-comment/proceeding/proposed-bylaws-updates-to-limit-access-to-accountability-mechanisms-27-02-2024
https://www.icann.org/en/board-activities-and-meetings/materials/approved-resolutions-special-meeting-of-the-icann-board-29-07-2024-en#section2.c


 
 

application to the ICANN Grant Program” from each of the relevant mechanisms. In 

that resolution, the Board clarified “that it is no longer pursuing the previously posted 

amendment to Article 4, Section 4.1 of the Bylaws.” 

Whereas, on 7 August 2024 ICANN opened a Public Comment Forum on the updated 

Fundamental Bylaws Proposal. Nine submissions were received (including one late), 

and all commenters were supportive of the proposal as posted for Public Comment. 

Commenters, noted that the updated proposal was better aligned to the intention of 

Recommendation 7 and was a more appropriate means of implementation than the prior 

proposal. The Governmental Advisory Committee (GAC) specifically noted that the 

new proposal on the Fundamental Bylaws narrows the impact on ICANN’s 

Accountabiltity Mechanisms about which the GAC raised a concern in May 2024. 

Whereas, at or before the forthcoming ICANN81 Public Meeting, ICANN will take the 

opportunity to finalize confirmation with the Chartering Organizations of the CCWG-

AP their support or non-objection to the proposal proposal to update Recommendation 

7, including confirmation with the GAC that it too is in a position to support or not 

object to the updating of Recommendation 7, in light of the Board’s acceptance of this 

alternate path. The Board will, prior to the approval of a slate of successful applications 

to the first cycle of the ICANN Grant Program, formally confirm its adoption of the 

updated Recommendation 7.   

Resolved, the ICANN Board, pursuat to Article 25, Section 25.2 of the ICANN 

Bylaws, approves the amendment of the Fundamental Bylaws at Article 4, Section 

4.2(d) and Section 4.3(d), as posted for public comment. The ICANN Interim President 

and CEO, or her designee, is directed to provide all required notice to the Empowered 

Community to support its Approval process.  

Resolved, the ICANN Board confirms that in the event the Empowered Community 

approves the Fundamental Bylaws amendment, the Board’s 26 October 2023 

resolutions 2023.10.26.11-12 (removing the dependency of a Fundamental Bylaws 

amendment on the opening of the ICANN Grant Cycle and reliance upon contractual 

terms and conditions as the mechanism to enforce limitations on access to ICANN 

Accountability Mechanisms within the ICANN Grant Program) are both rescinded . 

 

https://www.icann.org/en/public-comment/proceeding/proposed-fundamental-bylaws-amendments-related-to-grant-program-07-08-2024
https://gac.icann.org/contentMigrated/proposed-update-to-recommendation-7-by-the-new-gtld-auction-proceeds-cross-community-working-group-ccwg-ap


 
 

PROPOSED RATIONALE:  
 

Today’s Board action in approving an amendment to the Fundamental Bylaws set out at 

Article 4, Section 4.2(d) and Section 4.3(d) represents a path to closure of the 

conversation about the Cross-Community Working Group on New gTLD Auction 

Proceeds (CCWG-AP) Recommendation 7. With this amendment, ICANN’s 

Reconsideration (Article 4. Section 4.2) and Independent Review (Article 4, Section 

4.3) processes will not be available for challenges to decisions to approve or not 

approve an application to the ICANN Grant Program. Those exclusions will be 

formally built into the ICANN Bylaws, without any other modification to either 

accountability mechanism. 

The Cross-Community Working Group on New gTLD Auction Proceeds ‘(CCWG-AP) 

Final Report included Recommendation 7, which states in relevant part "Existing 

ICANN accountability mechanisms such as IRP or other appeal mechanisms cannot be 

used to challenge a decision from the Independent Project Applications Evaluation 

Panel to approve or not approve an application. Applicants not selected should receive 

further details about where information can be found about the next round of 

applications as well as any educational materials that may be available to assist 

applicants. The CCWG recognizes that there will need to be an amendment to the 

Fundamental Bylaws to eliminate the opportunity to use the Request for 

Reconsideration and Independent Review Panel to challenge grant decisions." Though 

the Board previously accepted Recommendation 7 on 12 June 2022, on 23 October 

2023, the Board revisted that action because of implementation challenges that arose 

during the design of the ICANN Grant Program. The Board explained:  

In order to account for the design work that has progressed 

since the Board's June 2022 action which defines different 

stages of assessment of individual applications, from 

admissibility to eligibility to substantive evaluation by an 

Independent Application Assessment Panel, the Board expects 

the limitation to restrict access to ICANN's accountability 

mechanisms for all decisions on those individual applications, 

not limited only to those made by the Independent Application 

Assessment Panel (as stated within the CCWG-AP 

recommendation). Anything short of this comprehensive view 

makes it possible that some applicants could have access to 

ICANN's accountability mechanisms for decisions on their 



 
 

individual applications as long as that action wasn't taken by the 

Independent Application Assessment Panel. If allowed, this 

uneven access to the accountability mechanisms still risks the 

use of auction proceeds to defend against accountability 

challenges on individual application decisions in a manner the 

CCWG-AP wished to protect against. 

The Board, considering alternative means to achieve the CCWG-AP’s stated goal, 

asked ICANN org to produce a more general Bylaws amendment that would provide a 

process through which the ICANN community could signal its intent to limit the use of 

ICANN’s Accountability Mechanisms. A draft Bylaws amendment to Article 4, Section 

4.1, drafted to support this more general approach was posted for Public Comment in 

April 2024. The comments received in that forum confirmed the ICANN community 

was not satisfied with and did not support the general process approach.  

The ICANN Board also, in March 2024, sent a letter to the Chartering Organizations to 

the CCWG-AP explaining that an update to the CCWG-AP’s Recommendation 7 to 

remove the words “from the Independent Project Applications Evaluation Panel” would 

cure much of the Board’s concerns in supporting full implementation of the CCWG-

AP’s Recommendation 7. That letter confirmed that there are two dependencies to the 

Board approving the distribution of any grants within the ICANN Grant Program: (1) 

updating Recommendation 7 and (2) amending the Bylaws to confirm the restriction 

access to ICANN’s Accountability Mechanisms. To date, ICANN has heard back from 

all Chartering Organizations, with all but one stating either support or non-objection to 

proceeding with the updated text. The seventh Chartering Organization, the 

Governmental Advisory Committee (GAC) noted a need for further clarification of how 

the Board would address the potential for other impacts on the ICANN Accountability 

Mechanisms that were evident in the disfavored Bylaws proposal as posted for 

comment in April. 

In July 2024, after consideration of the public comment received on the earlier proposal 

to amend the Bylaws, the Board determined that it was no longer pursuing the general 

approach that was highly disfavored. Instead, the Board initiated a new Fundamental 

Bylaws Amendment process that provides specific exclusions from the use of the 

Reconsideration and Independent Review Processes for decisions on individual 

applications in the ICANN Grant Program. As both the Reconsideration and 



 
 

Independent Review processes already enumerate excluded topics for claims or 

disputes, the proposed amendment approved today adds to each of those exclusions, 

relying on language as contemplated within an updated Recommendation 7 (“cannot be 

used to challenge a decision to approve or not approve an application”).  

Nine comments were received in the August 2024 Public Comment proceeding on the 

revised proposal. Every commenter was supportive of the proposed amendments as 

posted, including comments confirming that the updated proposal implements the 

intention of Recommendation 7. 

This action supports the Board’s duty and interest in remaining accountable for the use 

of the auction proceeds funds that support the ICANN Grant Program. The approval of 

this Bylaws amendment helps mitigate the risk that auction proceeds will be used to 

defend against accountability challenges on individual grant decisions. This decision 

also fills a gap created in the Board’s October 2023 decision, as that decision did not 

impact third party access to ICANN Accountability Mechanisms for challenges related 

to the ICANN Grant Program. The Bylaws amendments approved today impose an 

exclusion regardless of whether the challenge would be brought by an applicant or a 

third party. 

The Board notes that while the path to resolution of how to address Recommendation 7 

has been long and spurred controversy, the outcome here shows the power of ICANN’s 

multistakeholder community. The checks built into the ICANN Bylaws regarding 

public comment and the powers of the Empowered Community to weigh in on Bylaws 

amendments have now brought about a result that is better scoped for the ICANN Grant 

Program and the public interest. The Board thanks the community for the productive 

dialogue and efforts to reach this outcome.   

The Board’s October 2023 actions removed the need for a fundamental Bylaws change, 

and required reliance on contractual terms and conditions as the sole mechanism to 

make the ICANN Accountability Mechanisms unavailable. The Board notes that while 

it is formally rescinding those actions, the Board is not directing any amendment to the 

ICANN Grant Program Terms and Conditions as published for the first cycle of 

applciations. First, all applications within the first cycle have already been received. 

Second, it is an operational decision to put the applicants on notice that their methods of 



 
 

challenge will be limited, even though the Terms and Conditions itself will no longer be 

the relevant source to substiate and enforce such limitations. 

The next step for the Fundamental Bylaws Amendment Process is the Empowered 

Community Approval Process. The Board looks forward to participating in the 

Community Forum on this issue. The next step for the ICANN Grant Program is that 

the Board will conclude its confirmation with the Chartering Organizations to the 

CCWG-AP regarding updating Recommendation 7, and will formally renew its 

approval of that Recommendation 7 in advance of any Board action on a slate of 

successful applicants within the first cycle of the ICANN Grant Program. 

 

Today’s action is directly related to how the ICANN Community may hold ICANN 

accountable to its mission and work. Today’s action is in the public interest, and is 

aligned with ICANN’s Bylaws, in preserving accountabilty for funds under the ICANN 

Grant Program and faithfully implementing the recomemndations of the community.  

 

This actions is not anticipated to result in any impact to the security, stability or 

resiliency of the Internet’s DNS.  Nor is this action anticipated to result in any 

budgetary or financial implications.   

 

This is an Organizational Administrative Function decision requiring public comment. 

Signature Block: 

Submitted by: Samantha Eisner  

Position: Deputy General Counsel  

Date Noted:  11 October 2024  

Email: Samantha.eisner@icann.org  
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Public Comment Summary Report Template  
 

Proposed Fundamental Bylaws Amendments 
Related to Grant Program 
 
Open for Submissions Date: 
Wednesday, 07 August 2024 
 
Closed for Submissions Date: 
Monday, 16 September 2024 
 
Summary Report Due Date: 
Monday, 23 September 2024 
 
Category: Governance 
 
Requester: ICANN Board 
 
ICANN org Contact(s): samantha.eisner@icann.org  
 
Open Proceeding Link: https://www.icann.org/en/public-comment/proceeding/proposed-
fundamental-bylaws-amendments-related-to-grant-program-07-08-2024  
 
 
You need to complete the following sections in the pre-populated summary report 
template provided to you. 
 
Outcome: 
The commenters were all receptive to the proposal as published regarding amendments to 
ICANN’s Reconsideration and Independent Review Processes, and no changes to the proposal 
are requested or needed. After this required Public Comment proceeding, the ICANN Board will 
be in a position consider further actions in the Fundamental Bylaws Amendment Process as 
provided for at Article 25, Section 25.2 of the ICANN Bylaws. 
 
 

Section 1: What We Received Input On 
The Internet Corporation for Assigned Names and Numbers sought input on a proposed 
amendment to Article 4, Sections 4.2 and 4.3 of the ICANN Bylaws. The proposed Bylaws 
amendment is designed to specifically exclude the use of the ICANN’s Reconsideration and 
Independent Review Processes (collectively, “Accountability Mechanisms”) to challenge 
decisions on individual applications in the ICANN Grant Program. This proposal replaces the 
earlier proposed amendments to Article 4, Section 4.1 to set out a general process for how the 
ICANN community can limit access to ICANN’s Accountability Mechanisms. 
 
The updated proposal incorporates specific language into both the Reconsideration (Article 4, 
Section 4.2) and Independent Review Process (Article 4, Section 4.3) sections of the ICANN 
Bylaws, but does not otherwise add to or modify the Bylaws governing either Accountability 

mailto:cyrus.jamnejad@icann.org
https://www.icann.org/en/public-comment/proceeding/proposed-fundamental-bylaws-amendments-related-to-grant-program-07-08-2024
https://www.icann.org/en/public-comment/proceeding/proposed-fundamental-bylaws-amendments-related-to-grant-program-07-08-2024
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Mechanism. The language added within each section sets out an exclusion that the relevant 
Accountability Mechanism shall not be used for claims or disputes “relating to decisions to 
approve or not approve an application to the ICANN Grant Program.” 
 
This Bylaws amendment is offered as a way to fully implement part of the Cross-Community 
Working Group on New gTLD Auction Proceeds (CCWG-AP) Final Report, which recommended 
that ICANN’s Accountability Mechanisms should not be used to challenge decisions on grant 
applications. That recommendation, often referred to as “Recommendation 7,” can only be fully 
implemented if the Bylaws that define each Accountability Mechanism are amended. 
 

Section 2: Submissions 
 

Organizations and Groups: 

Name Submitted by Initials 

Governmental Advisory Committee  
Rob Hoggarth on behalf of 
GAC 

GAC 

Registries Stakeholder Group  RySG 

Registrars Stakeholder Group Sarah Wyld RrSG 

ICANN Business Constituency  BC 

At-Large Advisory Committee 
ALAC Policy Staff on behalf of 
ALAC 

ALAC 

NIC Comercial Jean Henrique 
NIC 
Comercial 

 
Individuals: 

Name Affiliation (if provided) Initials 

Nikesh B Simmandree  NBS 

Felix Oppilli  FO 

    

 

Section 2a: Late Submissions 
 
At its discretion, ICANN org accepted late submissions, which have been appended to this 
summary report.  
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Organizations and Groups: 

Name Submitted by Initials 

Intellectual Property Constituency Lori Schulman IPC 

   

 
Individuals: 

Name Affiliation (if provided) Initials 

   

   

    

 
Section 3: Summary of Submissions 
The GAC provided a discussion about its understanding of the impact of the proposal, including 
that the updated proposal is narrowly scoped to limiting use of the ICANN Accountability 
Mechanisms in relation to the ICANN Grant Program. The GAC noted that it had previously 
raised concerns that the prior proposal was too general. 
 
Each of the other commenters expressed either support for or identified no area of concern with 
the Bylaws amendment as posted for comment. In addition to supportive comments, some of 
the other items discussed within the comments include: 
 
FO highlighted that not allowing the use of ICANN Accountability Mechanisms to channel 
decisions on individual applications within the ICANN Grant Program will result in more efficient 
and quicker distribution of grants. FO urged that the effectiveness of the amendments be 
reviewed in a year’s time. NBS also highlighted that the amendments will improve efficiency for 
ICANN. NIC Comercial noted that that amendments provide better clarity for the ICANN 
Community. 
 
The RySG noted that this more narrowly scoped amendment is “an appropriate method for for 
implementing Recommendation 7.” The RySG also thanked the Board for the confirmation that 
the prior Bylaws amendment would not be further pursued. 
 
The ALAC voiced its “strong support” for the Bylaws amendment and noted that, as a 
Chartering Organization to the CCWG-AP, the proposal reflects the intent of what 
Recommendation 7 was designed to achieve within the ICANN Grant Program, and that it is 
sufficiently limited in scope to only the ICANN Grant Program. 
 
The IPC, in addition to its statement of support, urged the Board to consider specifically 
repealing its 23 October 2023 Board decision regarding the ICANN Grant Program.  
 
 

Section 4: Analysis of Submissions 
The comments are generally supportive of the Bylaws amendment as posted. No commenter 
suggested the need for any modification to the language. 
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Section 5: Next Steps 
The ICANN Board will consider the community’s inputs as part of a further decision on the 
Fundamental Bylaws Amendment. If the Board approves the amendment, the Empowered 
Community will have an opportunity to consider whether it will approve the amendments.  
 
 

------------------------------------------ TEMPLATE END --------------------------------------------------------  



 

ICANN | Public Comment Summary Report Template and Guidance | 5 

 

Publishing Your Summary Report  
 
Submit to the Policy Development Support Team for Proofing and 
Publishing 
 
 Create an email to public-comment@icann.org and include: 

 Name of Legal reviewer 
 Name of Communications reviewer 
 Name of Executive approver  

 
 Add the following attachments: 

 Your completed summary report template as a Word file 
 

 The Policy Development Support team will: 
 Review and proof your summary report. 
 Return the proofed summary report to you with tracked changes. 
 Once the summary report is finalized, no further action from you is required. 

The Policy Development Support team will publish the summary report and will share 
the link. 
 

mailto:public-comment@icann.org
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ARTICLE 4 ACCOUNTABILITY AND REVIEW 
*** 
Section 4.2. RECONSIDERATION 

***** 

(c) A Requestor may submit a request for reconsideration or review of an ICANN action or 
inaction ("Reconsideration Request") to the extent that the Requestor has been adversely 
affected by: 

(i) One or more Board or Staff actions or inactions that contradict ICANN's Mission, 
Commitments, Core Values and/or established ICANN policy(ies); 

(ii) One or more actions or inactions of the Board or Staff that have been taken or 
refused to be taken without consideration of material information, except where the 
Requestor could have submitted, but did not submit, the information for the Board's or 
Staff's consideration at the time of action or refusal to act; or 

(iii) One or more actions or inactions of the Board or Staff that are taken as a result of 
the Board's or staff's reliance on false or inaccurate relevant information. 

(d) Notwithstanding any other provision in this Section 4.2, the scope of reconsideration shall 
exclude the following: 

(i) Disputes relating to country code top-level domain ("ccTLD") delegations and re-
delegations; 

(ii) Disputes relating to Internet numbering resources; and 

(iii) Disputes relating to protocol parameters; and. 
 
(iv) Disputes relating to decisions to approve or not approve an application to the ICANN 
Grant Program. 

 
*** 
 
Section 4.3. INDEPENDENT REVIEW PROCESS FOR COVERED ACTIONS 

(a) In addition to the reconsideration process described in Section 4.2, ICANN shall have a 
separate process for independent third-party review of Disputes (defined in Section 
4.3(b)(iii)) alleged by a Claimant (as defined in Section 4.3(b)(i)) to be within the scope of 
the Independent Review Process ("IRP"). The IRP is intended to hear and resolve 
Disputes for the following purposes ("Purposes of the IRP"): 

*** 

(b) The scope of the IRP is defined with reference to the following terms: 
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*** 

(iii) "Disputes" are defined as: 

(A)Claims that Covered Actions constituted an action or inaction that violated the 
Articles of Incorporation or Bylaws, including but not limited to any action or 
inaction that: 

(1) exceeded the scope of the Mission; 

(2) resulted from action taken in response to advice or input from 
any Advisory Committee or Supporting Organization that are claimed to 
be inconsistent with the Articles of Incorporation or Bylaws;   

(3) resulted from decisions of process-specific expert panels that are 
claimed to be inconsistent with the Articles of Incorporation or Bylaws; 

(4) resulted from a response to a DIDP (as defined in Section 22.7(d)) 
request that is claimed to be inconsistent with the Articles of Incorporation 
or Bylaws; or 

(5) arose from claims involving rights of the EC as set forth in the Articles 
of Incorporation or Bylaws. 

(B)Claims that ICANN, the Board, individual Directors, Officers or Staff members 
have not enforced ICANN's contractual rights with respect to the IANA Naming 
Function Contract, and 

(C)Claims regarding PTI service complaints by direct customers of 
the IANA naming functions that are not resolved through mediation. 

(c) Notwithstanding any other provision in this Section 4.3, the IRP's scope shall exclude all of 
the following: 

(i) EC challenges to the result(s) of a PDP, unless the Supporting Organization(s) that 
approved the PDP supports the EC bringing such a challenge; 

(ii) Claims relating to ccTLD delegations and re-delegations; 

(iii) Claims relating to Internet numbering resources, and 

(iv) Claims relating to protocol parameters; and. 
 
(v) Claims relating to decisions to approve or not approve an application to the ICANN 
Grant Program. 
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